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THE STATE OF LOUISIANA. 





EASTERN DISTRICT. 
NEW-ORLEANS, DECEMBER, 1834. 





FOUCHER 0S. HIS CREDITORS. 


APPEAL FROM THE CouNT OF THE FIRST JUDICIAL DISTRICT. 


An absconding debtor cannot apply for the benefit of the insolvent laws Eastern Dist, 


and make a surrender of his property, by an atlorney in fact. No man December, 1834. 


———_—_—_—_ 
can swear by proxy, unless expressly authorised by law; and the attor- ore 


ney in fact cannot swear, that no part of the insolvent’s property hag HIS CREDITORS. 
been diverted to the injury of his ereditors, which is essential in the 
affidavit. 
The judge is not authorised to order a stay of proceedings, either against 
the person or property of an insolvent debtor, and to accept the cession, 
so as to bind all the Ne ee ee 
the insolvent debtor, with the essential forms of law. 
A person’s owning a saw-mill and brick-yard, as an appendage to a sugar 
plantation, and selling the bricks and plank, does not constitute him 
a trader, within the meaning of the 6th section, of the act of 1826, 


relating to forced surrenders of property. 
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Eastserx Dist. 


December, 1834. 


FOUCHER 
v8. 
HIS CREDITORS, 





CASES IN THE SUPREME COURT 


This suit was instituted in the name of the plaintiff, by his 
attorney in fact, to obtain the benefit of the insolvent laws, 
relative to a voluntary surrender. The petition states, that 
the plaintiff, Antoine Foucher, jr., is a resident of the parish 
of Jefferson, but now absent, and represented by E. Faures, his 
attorney in fact ; that owing to bad crops, payment of heavy 
interest, and losses, he is unable to pay his debts; he annexes 
a schedule of his affairs, and prays leave to surrender his 
property to his creditors, that it be accepted, and all other 
proceedings against it be stayed. 

The schedule was sworn to, by the attorney in fact, and 
the district judge accepted the cession of the property, order- 
ed a meeting of the creditors before a notary, and that all 
proceedings against the property be stayed. 

After this order was granted, a portion of the creditors of 
Foucher, presented a petition for a forced surrender of his 
property, under the 6th section of the act of 1826, alleging 
that he is a merchant or trader, who has absconded or conceal- 
ed himself, to avoid the payment of his debts, and praying for 
a meeting of creditors, in pursuance of that act. 

The petition was accompanied by a motion, to set aside the 
former proceedings, on the following grounds : 

1. That the schedule and petition are not sworn to. 

2. That the petitioner had absconded, before the granting 
of said order. 

3. That the petitioner is a fraudulent debtor. 

4, The property left by said insolvent, will not be sufficient 
to pay one-third of his debts. 

5. That a cession of property cannot be made by an 
attorney in fact. 

The facts proved are, that the plaintiff had absconded to 
avoid a criminal prosecution for forgery, and was absent at 
the time the application was made for a surrender; that he 
had a sugar plafitation, and a small plantation adjoining to it, 
near the city of New-Orleans, on the latter of which, he had 
a sugar-mill, saw-mill and brick-yard, the produce of which, 
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consisting of sugar, plank and scantling, and bricks, he was Eastsax Disr. 


in the habit of selling, either on his plantation or in the city. 
The district judge was of opinion, that the circumstance of 


Foucher’s having a steam saw-mill and brick-yard, in con- mnenaiiaeints 


nexion with his sugar plantation, and selling planks and 
bricks, did. not constitute him a merchant or trader, refused 
the application for a forced surrender. He also considered, 
that although Foucher was not himself entitled to the benefit 
of the insolvent law, yet a surrender of the property might be 
made, for the benefit of his creditors; and therefore overruled 
the motion to set aside the order accepting the surrender. 
The creditors appealed. 


Derbigny for the plaintiff, in support of the surrender, 
“contended, that if the insolvent debtor acted fraudulently, 
or was not himself entitled to the benefit of the insolvent 
laws, still his property surrendered, whatever might be his 
fate, remains the pledge of his creditors, and is to be 
distributed among them. 

2. Itis objected by the opposing creditors, that the schedule 
cannot be sworn to by the attorney in fact of the debtor. 
This objection can go no further, than to deprive the debtor 
of the personal advantages resulting from the surrender ; but 
unless it is clearly shown that the agent, in ceding the pro- 
perty, has violated the law, or exceeded his authority, he has 
vested in the creditors all the rights of the debtor, to the 
property surrendered. 

3. The property surrendered by the insolvent delitor} may 


_ be retained by his creditors, notwithstanding his bad faith. 


4, If there is no express law authorising this proceeding, 
the cession must be maintained on general principles of 
equity ; for in civil matters, when there is no express law, 
the judge is bound to proceed, and decide according to equity. 
La. Code, article 21. 


Rost, for the opposing creditors, made the following points ; 
1. The judgment of the District Court is unsupported 
and unfounded in law, and ought to be reversed, and the 
application of the creditors for a forced surrender admitted. 


December, 1834, 
—_————— 
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Eastzax Dist, 2 The district judge should not have accepted the surren- 
December, 1834. der, because the schedule was neither signed nor sworn to, 


 ‘ROUCHER, 


vs. 


by the ceding debtor, who had absconded. 

3. The insolvent was a trader, within the meaning of the 
act of 1826, which authorises creditors to compel a forced 
surrender, such as that asked for in this case. 


Eustis, on the same side, 


1. There can be no. possible danger to any interest, in 
construing the statute of 1826, asa remedial statute. It can 
only take effect on the absconding of the debtor, when he 
virtually abandons his property to his creditors. 

2. The act of 1826 was enacted, to prevent the mischiefs 
of the old law, and to carry out and give effect to the princi- 
ple, that the property of the debtor is the common pledge of 
his creditors, to divide justly and equally among all, the 
property derelict, and to ensure order and certainty in the 
distribution. | 

3. This law is made applicable to merchants and traders 
alone. The planter is attached to the state, and cultivates 
the soil, is the last to abandon it, and is but rarely effected 
by the vicissitudes of trade. 

4. The words merchant and trader, are used inthe insolvent 
act, as forming a part of our insolvent system. They are 
used in the sense they are understood, in insolvent or bank- 
rupt laws; are technical terms, and used in a technical sense. 
“ Terms of art, or technical terms and phrases, are to be inter- 
preted according to their received meaning’ and acceptation 
with the learned, in the art or profession to which they 
refer.” La. Code, article 15. 

5. This is the case of an absconding debtor, who had 
on his plantation, saw-mills and a brick-yard. He bought 
rafts and lumber for his mills, and sold his planks and bricks 
in the country and city. Either of these branches of indus- 
try would cgnstitute him a trader, in the legal sense. Even 
the business of brick-making, if carried on separately and 
independently, though it be combined with other pursuits, 
makes the party a trader. Eden on Bankrupicy, p. 5. Cooke 
on Bankrupt Law, 49. 
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6. By his saw-mills, Foucher became a trader. He bought Eastern Dist. 
lumber, converted it into plank, and sold it. On this princi- December, ms 
ple, carpenters and shipwrights, purchasing the raw mate~- veweaan 
rials, and converting andmanufacturing them into articles for iu. Pe . a 
sale, were held to be traders. Eden on Bankruptey, page 8. 

7. All persons buying the raw materials of trade, and 
selling them again under another form, or improved by man- 
ufacture, have always been held, under the English bankrupt 

q laws, to be traders. Eden on Bankruptcy, p.9. Cooke, 49. 

| & 8. The variety of the transactions of the debtor, as dis- 
: closed in his bilan, shows that his affairs were more of a 
‘ mercantile than an agricultural character. 12 Martin, 27. 


Bullard, J., delivered the opinion of the court. - : 
In this case it appears, that the plaintiff Foucher, had, - 
through the agency of an attorney in fact, offered to make a 
cession of his property, for the benefit of his creditors, and 
that the judge of the District Court accepted the surrender, 
ordered 4 meeting of the creditors, and astay of all proceedings 
against the property only. 
Certain creditors came forward, and moved the court te 
set aside the order, accepting the surrender, and for a malig 
of creditors, on the. following grounds : 
1. That the petition and schedule are not sworn. to. 
2. That the petitioner had absconded, before the granting 
of said order. 
$. That the petitioner is a fraudulent debtor. 
4. That the property left by said insolvent, will not be 
sufficient to pay one-third of his debts, 
5. That a cession of property cannot be made by an 
iy attorney in fact. 
4 The District court maintained its first order, and the 
opposing creditors appealed. : 
The act of 1817, relative to the voluntary surrender of | 
property, requires that the debtor, who wishes to avail himself 
of its benefit, should present his: petition, and annex to it a 
statement of his affairs, and the losses he has sustained; the 
names of his creditors, and a statement of all his property. 
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Eastenx Dist. This schedule must be signed by the debtor, if he can write, 
December, 1834. and sworn to or affirmed. The fifth section gives the form of 
roveurn the oath to be taken: among other things, he is required to 
nis cunprrons, SWear, that “he has neither directly nor indirectly, diverted 
any of his property, to the injury of his creditors.” By the 
act supplementary to that above mentioned, approved March 
29th, 1826, the judge, to whom such petition has been pre- 
sented, in the mode and form required by the original act, is 

authorised to accept the cession of property. 


An absconding It appears to us clear, that unless the debtor complies with 


ae. for the all the preliminary formalities required by these statutes, the 


benefit of the ine judge is without authority, either to order proceedings to be 
solvent law, and 
make a surren- stayed, or to accept the surrender. No man can swear by 


perty, by an af Proxy, unless expressly authorised by law, and even if he 
torney in fact. could, an essential part of the affidavit’ has been omitted, to 
swear by came wil, that no part of the property of the debtor, has been diver- 


unless ex 


authori by ted to the injury of his creditors. An absconding debtor 
a ag haa might, without much violence, be presumed to have carried 
+ gel ra off some means with him. Whether he absconded to avoid 
the insolvent’s the payment of his debts, or the punishment demanded 


Property sted» by law for his crimes, is not material. 


pend rm “oe But it is said, that although Foucher may not be entitled 
is essential in to his discharge, under the insolvent laws, yet he may make 


the affidavit. 4 surrender to his creditors, for their common benefit, by his 
attorney in fact; he may surrender to them their common 
pledge, and that they may go on and administer it. .'This 
may be true, if the creditors all consent. But this opposition 


.. . shows the dissent of a part of them; and the question is, has 
The judge is a eres = a 
not authorised to the district judge a right, under such circumstances, to accept 


—e Aaa a the surrender for all the creditors, and to restrain them in the 


See inc. prosecution of the claims against the common debtor? We 
pest Of an Me are of opinion, that the judge had not authority to order 
and to erveptthe a stay of proceedings, either against the person or property, 


cession the are, aNd to accept the cession, so as to bind all the creditors, 


ditors, withouta without a compliance on the part of the insolvent, with the 
compliance on ‘ x 

the part of the essential forms of law. It is true, the property of the debtor 
one is the common pledge of his creditors, but it does not follow, 
tialformsoflaw. that one creditor has a right to interfere in all cases, in the 
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pursuit of another, to be paid out of the common fund. The Essreax Drier, 
law favors the vigilant, by giving to recorded judgments the December, 1834. 
rank of mortgage; and one creditor could not restrain another rousnEs 
from proceeding to judgment, against their common debtor, y5 cueprrons. 
under the pretext, that he would thereby obtain a preference. 

The opposing creditors further asked from the court of the 
first instance, a sequestration of the property of Foucher, as 
an absconding merchant or trader, under the sixth section of 
the above mentioned act, of 1826. This was refused, on the 
ground, that the absconding debtor is not a merchant or 
trader. The correctness of this judgment, is also — 

on the appeal. 

In the year 1823, the legislature abolished the forced 
surrender, as it existed by the Spanish law, and restricted 
the right of compelling a surrender, to cases when the 
debtor should be in actual custody. 

The act of 1826, reinstated it only in relation to merchants 

or traders, who should abscond or conceal themselves, in 
order to avoid the payment of their debts. The principal 
question is one of fact, is Foucher a merchant or trader, 
according to the true intent and meaning of the statute ? 
The statement of facts shows, that he has a plantation at a 
small distance above the city of New-Orleans, where he 
resided ; that he has thereon a sugar-mill, a great quantity 
of cane, and also a steam saw-mill, a water saw-mill, and a 
brick-yard ; the sugar, lumber, and brick were sold, either 
on the plantation, or in the city; and that he bought rafts 
for said saw-mills, 

‘It is extremely questionable, whether even under the A person’sown- 
bankrupt laws of England, Foucher would be considered '§ * brick-yard, 
as a trader, within the statutes. One authority says, “a roe a 
man’s buying and selling, brings him not within the sta- tation, my a> sel- 
tutes, for they intend, such as gain the greatest part of their and plank, "doe 
living thereby.” Bacon’s Abr. verbo Bankrupt. No very St ae 
precise rule, has been laid down in England. But in this witinteoeme: 
state, we are to take words in their usual sense. It seems to po Focal» Pose: 
us, that having a saw-mill and brick-yard, as an appendage ° 1826, relating 


to a sugar plantation, and selling the brick or plank, does not auscfgepaee 
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_ Eastsnx Drsr. constitute the proprietor a trader. Noman perhaps ever ima- 
December, 1834. gined, before the absconding of Foucher, that he was a mer- 
rovcusk chant or trader; and if we make one of him now, it can be 
us cnzprrors, done only by implication.’ It is impossible to say where we 
are to stop, if we once deviate from the broad distinction, 
obvious to common sense, between a planter, who profits by 
the labor of his slaves, and his own industry, partly in 
raising crops, and partly in some mechanical or manufac- 
turing branch of industry, and the merchant or trader, who 
lives by buying, and selling for a gain. In the first case, it 
is principally labor, which affords the profit; in the second, 
it is capital invested and kept in circulation, without adding 
any value to the articles bought and sold. We think the 
judge did not err, in refusing the sequestration. 
But it is said, if neither of these modes of proceeding is 
"sanctioned by law, the parties are without remedy, and the 
property will be wasted by protracted litigation, among the 
creditors, and unequally distributed. We cannot help that. 
It is not our business to legislate, nor to remedy defective 
enactments of the legislature. Our judgments ought to 
form rather the development, than the supplement of 


legislation. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be reversed, so far as relates 
to the original order, and that the order of the court, accept- 
ing the surrender, and directing a stay of proceedings and a 
meeting of the creditors, be rescinded and annulled, and that 
the appellee pay the costs of both courts, 
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STEVENSON 0s. SHIELDS, 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a partnership is composed of several partners, and by the articles of 
agreement, one of them is to be a silent partner, the others cannot, by mu- 
tual consent, before its expiration, dissolve the partnership, without the 
consent of the silent partner, 

Where a partner sues the acceptor of a bill, endorsed by the payee to the 
partnership firm, and the plaintiff sues in his own name, for the use of the 
firm, which he alleges, is composed of himself and another, but is dissolved 
by mutual consent, and it appears by the articles of partnership, there 
was a silent partner, who had not consented to the dissolution: Held, 
that the action cannot be maintained, because the interest of the silent 
partner in the bill, by the endorsement to the firm of which he was 
a member, could not be divested without his consent. 

The moment a bill of exchange is endorsed, by the payee, to a partnership 
firm, it becomes the joint property of all the partners. 


This is an action against the acceptor of a bill of exchange, 
for one thousand eight hundred and seventy-six dollars, drawn 
by one Page, a silent partner of the firm, in behalf of which 
the plaintiff sues. 

The plaintiff sues for the use of the late firm of J. G. 
Stevenson & Co., which he alleges, was composed of himself 
and one M‘Carty, and had been dissolved by mutual consent. 

The defendant pleaded a general denial. 

The articles of partnership, which were produced in 
evidence, showed. that the firm of John G. Stevenson, & 
Co., was composed of J. G. Stevenson, P. M‘Carty and S. K. 
Page, the latter a silent partner. The notice of dissolution 
showed it was made before the partnership expired by its 
own limitation, and without the consent of the silent partner. 
The bill of exchange sued on, was endorsed by the payee to 
the firm of J. G. Stevenson & Co. 

55 
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Eastern Dist. 
December, 1834. 


STEVENSON 
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Eastrrx Dist. The district judge, after examining the evidence of the 
December, 1834. case, was of opinion, the firm of Stevenson & Co. had not 
stevexsox proved property in the bill, or shown they paid a valuable 
suxios. consideration therefor: gave judgment of non-suit. The 


plaintiff appealed. 


¢ Sterrett, for the plaintiff. 


1. It was not necessary to prove ownership of the bill 
sued on, as it is endorsed to the firm, in behalf of which the 
plaintiff sues, and because the ownership was not specially 
denied, and the possession is not alleged to be illegal. 

2. It was not necessary to show the consideration which 
was paid for the bill, as it is not specially denied or pleaded. 

3. The plea of payment set up on the trial, comes too late, 
and cannot avail. There is no evidence of payment to either 
of the ostensible partners of said firm. 


Worthington, contra. 


Bullard, J., delivered the opinion of the court. 


The plaintiff sues in his own name, for the use of the late 
firm of J. G. Stevenson & Co., composed of himself and P. 
M‘Carty, upon a bill, of exchange, drawn upon the defend- 
ant, by him accepted, and protested for non-payment, at its 
maturity. 

The defence set up in the answer, is that the defendant is 
not liable, in the manner and form stated in the petition, and 


that the plaintiff exhibits no right or title to maintain the 


pert pate action 
posed of several The bill was drawn by page, payable to the order of 


“ogee *Y Commayer, and by him endorsed in full to John G. Steven- 


ene son & Co. We leave out of view the subsequent endorse- 
silent partner, ment to Sprague, cashier, because it is not an endorsement 


the reged Lor by Stevenson & Co., but by J. G. Stevenson alone. 


— The view which we have taken of the right of the 
dissolvethe part- plaintiff, to maintain the present action, according to the 
nership without i hi di 

the consent of conditions of the partnership, and its subsequent alleged 


the silent part dissolution by mutual consent, renders it unnecessary to 
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examine other questions, raised in the argument, and the Easrzrw Dist. 
several grounds filed, upon which the appellant seeks to December, 1834. 
reverse the judgment of non-suit, rendered below. i STEVENSON 
The articles of partnership are signed by Stevenson, *  gurzins. 
M‘Carty and Page, and the style of the firm composed of Where a part- 


those three partners, is declared to be J. G. Stevenson & Co. pric bill 


~ aa nm di j endorsed by the 
They agree upon a division of profits, in different proportions, er ceto the, same 
between the three partners, and the firm was to continue nershipfirm, and 


until the Ist of July, 1834, unless sooner dissolved by mutual ae 


. . 2 c for the use of the 
consent. By the seventh article, it was provided, that Page pe Th he 


should have “the privilege of being a silent partner in the alleges is com- 


> : ; : A d of himself 
firm ; he will not be required to direct his attention openly, to ea 


the business in New-Orleane, but he will, during his absence ‘* ‘dissolved by 
mutual consent, 


from, as well as during his residence in the city, do all in his and_it appears 


, ’ by the artiel 
power to procure business, that may be considered profitable of comaliie 


” there wasa silent 

to the firm, &e. al : partner who had 
Page was, in the opinion of the court, a partner, without Qe. — to 

. issolution ; 

whose consent the firm could not be dissolved, before the Held, that the 
time limited by the agreement. The notice of dissolution ia 
adduced in evidence, is signed only by the two other cause the inte- 
: ° 3 : rest of the silent 

partners. The interest of Page in the bill of exchange, partner in the 
under the endorsement to J. G. Stevenson & Co., could not ju! by the en- 


be divested without his consent, and accrue, as alleged by the frm of whieh he 
plaintiff, to the conclusive benefit of Stevenson and M‘Carty, could not be di- 


although Page himself, in his individual capacity, was the hep a 


drawer of the bill. ‘The moment it was endorsed to the firm, Bon 


it became the joint property of all the partners. agen “ 
The plaintiff does not, therefore, show a right, either in the Lebel Fd a 
himself, or those for whose use he sues, to recover the }t, becomes the 
F joint property of 

amount of the acceptance. yr the = 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 
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Eastern Dist. 


December, 1834, 


GOTTSCHALK 
v8. 
HER CREDITORS. 





CASES IN THE SUPREME COURT 


MADAME GOTTSCHALK U3. HER CREDITORS. 


ATPEAL FROM THE PARISH COURT FOR .THE CITY AND PARISH OF 
NEW-ORLEANS. 


’ A married woman, separated in property from her husband, and who is not 


even a public trader or merchant, has the right to claim the benefit of the 

insolvent laws, which authorise a cession of property, for the benefit of 

creditors, by a debtor in embarrassed and insolvent circumstances. 

The plaintiff alleges, she is separated in property from her 
husband, and that owing to many losses, and diminution in 
the value of her property, she is unable to pay all her debts. 
She annexes a schedule of her affairs, and prays that she be 
allowed to make a cession of her property, for the benefit 
of her creditors, and a meeting of them be called; and that 
all proceedings against her person and property, in the mean 
time, be stayed. 

The schedule was sworn to, and the usual affidavit made. 
The judge accepted the surrender. Abat and Delachaise, 
who were judgment creditors, appealed. 


Rowvert, for the plaintiff, contended : 


1. That by the first and second sections, of the act of 
February 20th, 1817, and by the first and second sections, 
of the act of March 29th, 1826, every individual, every 
insolvent debtor, not imprisoned for debt, can avail himself 
of the benefit of said acts, that in no part of said acts, is 
there any exception, express or implied, which excludes free 
women, who are not public trading women, from the benefit 
of said acts, 

2. That by the fortieth section, of the act of 1817, it 
is expressly declared, that “no free girl or woman shall be 
imprisoned for debt, nor in virtue of this act, unless she be 
a public trading woman, or in consequence of some crime or 
misdemeanor,” which express exception in favor of women, 
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not public trading women, liberating them from a part of the Easrzrs Disr. 
provisions of said act, clearly shows that the balance of said December, 1854. 
act, is fully applicable to them, and that they have the right ae 

to receive the full benefit thereof. gn cREDrTons, 


D. and J. Seghers, for the appealing creditors: 

1. Neither the provisions of the act of the 20th February, 
1817, relative to the voluntary surrender of property, or the 
supplemental act thereto, of March 29, 1826, are applicable 
to women, unless they are public traders or merchants. 

2. The fortieth section of the act of 1817, provides, that 
women cannot be imprisoned, and consequently they do not 
come within the meaning of the Ist, 2d, or 27th sections of 
said act, nor within the Ist section of the act of 1826. 

8. Women cannot be subjected to the provisions of the 
9th or 21st sections of the act of 1817, providing against 
fraud, or concealment of the person or property of the 
debtor from the creditors, and for punishing it. 

4. The Spanish law, relating to a forced surrender, would 
have applied to this case, but these laws were repealed by 
legislative enactment, in 1823. See 2 Moreau’s Digest, 436. 

5. The laws of Rome and Spain, exempted women from 
imprisonment for debt. The same provision exists in 
France, except as to women who are public traders. No- 
—velle, 134, ch. 9. Merlin’s Repertoire, verbo contrainte par 
corps, No. 1 and 16. Law of oe 62. Febrero ad., part 2, 
b. 3, ch. 2, No. 160. 

6. According to these lenny it will appear, that the sole 
object of the judicial surrender, being to liberate the debtor 
from imprisonment, this privilege does not apply to women. 
Febrero ad., part 2, b. 3, ch. 3, No. land2. Leclerey, droit 
Romain comparé au droit Frangais, vol. 4, p. 144, 371. 


Mathews, J., delivered the opinion of the court. 

The only question presented by this case, appears 
somewhat novel. It is, whether a woman, not a public 
trader or merchant, has a right to claim the benefit of our 
insolvent laws, which authorise a cession of property, for the 
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‘Eastenx Dist. benefit of creditors, by a debtor who may find himself in em- 


December, 185+ harrassing circumstances? This question was decided in 
coneemmane - the affirmative, by the court below, from which the opposing 
ur cnzprrons, Creditors took the present appeal. 


The legislative acts of the state, which are the only laws 
in force, since 1828, on the subject now under consideration, 
make no distinction, as to the right of debtors to surrender 
their property, on the score of sex. But it is contended, 
on the part of the appellants, that in consequence of the 
humane and gallant disposition of our laws, which exempt 
women from imprisonment, on account of contracts, they are 
not entitled to the benefits secured to honest and unfortunate 
debtors, by a cessio bonorum. 

Such interpretation, would certainly exhibit palpable 
discordance with that benevolent feeling, which dictated 
the rule, exempting women from personal arrest and im- 
prisonment, on account of civil obligations, and unless the 
law be express and imperative in denying this right, it ought 
not to be so construed as to produce such an incongruous 
effect. 

The reasoning in favor of the negative proposition, that 
women have no right, under our laws, to make a surrender 
of their property, for the benefit of their creditors, as used by 
the advocate in the present instance, is somewhat syllogistic 
in form. The insolvent laws, as shown by the Ist section 
of the act of the 20th March, 1817, and by the provisions of 
the act of 1826, on the same subject, were passed for the 
purpose of enabling debtors to avoid imprisonment, by sur- 
rendering their property, &c. A woman cannot be impri- 
soned, on account of her debts; therefore a woman has 
no right to make a surrender. 

This mode of reasoning certainly receives aid from the 
maxim cessante ratione cessat et ipsa lex; and were it shown, 
that this is the sole benefit and relief intended by these laws, 
the reasoning would be very forcible, if not conclusive. But, 
on reading the section of the act referred to, the cession of 
goods has the effect, not only to prevent imprisonment, it 
also releases the debtor from all proceedings against his 
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person. This latter clause, if it have any meaning different Easrznw Disr. 
from the exemption from imprisonment, must mean a release December, 1834. 
from all personal actions; so that a person, who does all corrscaarx 
things in his power to pay his creditors, by a fair surrender gen crevrrors.. 
of property, may not be harrassed by a multiplicity of suits, 
This in truth, under circumstances of impossibility to make 
payment of all his debts, by a debtor, is the only means 
of giving effect to that provision of our code, which declares 
the property of a debtor to be a common pledge to all his 
creditors. The effects of a surrender of property, in practice, 
has always been, to stop all judicial proceedings against the 
ceding debtor, except such as are carried on in the concurso. 

We are unable to perceive any cogency in the reasoning, 
based on the impossibility of punishing a woman, ceding her 
property as a debtor, by imprisonment, on account of fraud in aici 
the surrender. The same difficulty would exist, in making man, separated 
her act honestly, in pursuits by creditors separately, when she jet Debed iced 
refused to make a cession of her property. Indeed, a willing- Who is not even 
ness shown, to give all up for the benefit of the mass of cre- or merchant, has 


ditors, is at least prima facia evidence of honesty and fair the bosetie pr 


insolvent laws, 


dealing. : ; 

eee Le} which authorise 

The law does not positively and expressly inhibit women ocns _~ 

from surrendering their property to creditors,-neither can such benckt of eredit- 

inhibition be made out, by just reasoning from the context of °* ps Pere 

the law. and _ insolvent 
circumstances. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs, to be 
paid by the appellant. 
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STATE 


JUDGE WATTS. 


STATE vs. JUDGE WATTS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The judicary act of 1789, while it gives to the federal courts, exclusive 
original cognizance, of all civil causes of admiralty and maritime juris- 
diction, reserves to parties, in all cases, the right of a common law 
remedy, when the common law is competent to give it. 

The states are prohibited from establishing courts, having cognizance of 
cases of admiralty and maritime jurisdiction, according to the course of 
proceedings in courts of admiralty, but if parties choose to sue upon 
their contracts, according to the rules of practice established by law, in 
courts of general jurisdiction, instead of proceeding summarily, by 
motion or in rem, in the admiralty courts, there is nothing in the 
constitution which prohibits them. 

The adjustment of accounts, among part owners of ships, relating to profits, 
is a matter of chancery, and not admiralty jurisdiction, in England. 

According to the laws of Louisiana, the adjustment of profits and settlement 
of accounts, among joint owners of ships, is a necessary incident to the 
action of partition. P 

Admiralty courts, in the United States, may, in some cases, have ordered, 
a sale of vessels, at the suit of part owners, but it does not follow, as a 
necessary consequence, that the state courts are without jurisdiction in 
the same matters, 

So the part owner of a vessel, within the jurisdiction of the state courts of 
general jurisdiction, may institute suit therein, to compel a partition of 
his interests, and recover a balance for advances made, by a judicial sale 
or licitation of the vessel, even when such co-proprietor resides out of the 
state. 

This case commenced by an application for a mandamus, 
to compel the judge of the First Judicial District, to entertain 
jurisdiction of a certain suit, instituted in his court. 

The record shows, that Levi H. Gale, filed his petition in 
the District Court, alleging that he was one-fourth owner of 
the ship Atlantic, then lying in the port of New-Orleans, and 
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that Isaac Purrington, residing in the state of Maine, was Easrsnx Disr. 


» 1854. 





owner of the remaining three-fourths; that Purrington was 
indebted to him in the sum of four thousand three hundred- = *"47™ 
and twenty-seven dollars, for advances made, on account of sovex warre. 
said vessel. He prays for a partition of his interest, by a sale 
or licitation of the ship, after an inventory, and appraisement 
is made ; that a curator ad hoc be appointed to defend Purring- 
ton, and that he have judgment against him for his aforesaid 
claim. ; 
The district judge endorsed on the petition, that he con- 
sidered this case as belonging, exclusively to the courts of 
admiralty, and declined its jurisdiction. 
A rule was taken on the judge, to show cause why a man- 
damus should not issue. The judge returned for answet, 
that he viewed the subject matter in litigation, as exclusively 
of admiralty and maritime jurisdiction, and that under the 
constitution and laws of the United States, original cogni- 
zance of all civil causes of admiralty and maritime jurisdiction, 
appertained exclusively to the courts of the United States. 
In support of this opinion, he cited the constitution of the 
United States, and laws, and referred to Conklin’s Practice in 
United States Couris, page t41 to 150, and note to page 148. 
Bee's Admiraliy Reporis, 2. 


Slidell, in support of the rule, contended, that the action of 
partition lies between all parties who may hold property in 
common, from whatever cause it is so held. La. Code, 
art. 423k. 

2. Under the general admiralty law, one-part owner, can- 
not compel the other part owners of a vessel, to sell their 
shares. Abboit on Shipping, page 9091. 

3. If the courts of the United States, im the exercise of 
their admiralty jurisdiction, have the power to compel the 
sale of a vessel, on the application‘of a part owner, this juris- 
diction, in such matters, is not exclusive ; it may be exercised 
by the state courts, if permitted or authorised by the local law. 
1 Kents Commentaries, page 351-2. 

56 
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Bullard, J., delivered the opinion of the court. 


A rule having been taken on the judge of the First Judicial 
District, to show cause why a mandamus should not issue, 


. commanding him to make certain preliminary orders, in the 


case of Gale vs. Purrington, he shows for cause, that he 
considers the subject matter to be adjudicated upon, as exclu- 
sively of admiralty and maritime jurisdiction, and that under 
the constitution and laws of the United States, the exclusive 
original cognizance of all civil causes of admiralty and mari- 
time jurisdiction, appertains to the courts of the U. States. 
In order to ascertain the precise question, of which the 


_ district judge declined to entertain jurisdiction, we must 


recur to the petition presented to him in the first instance. 
Here we are then to inquire, whether the cause of action, as 
set forth, be one of admiralty and maritime jurisdiction, and 
if so, whether it be of that class of cases, of which exclusive 
cognizance has been granted to the federal judiciary, by the 
constitution and laws of the United States. 

The plaintiff, L. H. Gale, sets forth in his petition, that 
he is proprietor in common with Isaac Purrington, of the 
state of Maine, of a ship or vessel called the Atlantic, of 
which Purrington owns three-fourths, and the plaintiff the 
other fourth. That the ship is now within the jurisdiction of 
the court. That the petitioner is unwilling to remain longer 
in a state of indivision with his co-proprietor, and that no 
other means exist of effecting a partition of their interests, 
than by a judicial sale or licitation. He further represents, 
that Purrington is largely indebted to him, for advances and 
disbursements made on account of the ship for which suit 
is now pending; and he finally prays for the appointment of 
a curator ad hoc, to represent the absent defendant, that an 
inventory and appraisement may be made in due form of law, 
and that the vessel may be sold, after due notice, and. that he 
may be paid for his advances, out of the share of his 
co-proprietor. 

The action, therefore, is one of partition, and the object to 
be partaken, is a registered vessel, belonging in different pro- 
portions to part owners, citizens of different states, and the 
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question is, not whether the owner of a minor share, can, 
any time, compel a severance of their joint interests, but 
whether the state courts are forbidden to take cognizance of 
such a question, by the constitution of the United States. 
The constitution declares, that the judicial power of the 
union, shall extend to certain classes of cases, not now 
necessary to enumerate, and among others, “to all cases of 
admiralty and maritime jurisdiction.” It is now generally 
conceded, that this grant of power, does not necessarily and 
in all cases, confer exclusive jurisdiction on the courts of the 
United States, but that the state courts retain, in many of the 
enumerated cases, concurrent jurisdiction in the first instance. 
The first judiciary act, organising the federal courts, provides 
for the manner in which the decisions of state courts may be 
reversed by writ of error to the Supreme Court of the United 
States, and for the removal of causes for trial, in the first 
instance, in certain cases, on the defendants complying with 
certain formalities. Whether the constitution has vested the 
federal tribunals, with exclusive cognizance, of all cases of 
admiralty and maritime jurisdiction, isa question upon which 
distinguished commentators entertain different views. Judge 
Story, in his commentaries on the constitution, divides the 
cases of admiralty and maritime jurisdiction, into two great 
classes; ‘‘one dependant upon locality, and the other upon 
the nature of the contract. The first, respects acts or injuries 
done upon the high seas, where all nations claim a common 
right and common jurisdiction, or acts or injuries done upon 
the coast of the sea, or at farthest, acts and injuries done within 
the ebb and flow of the tide. The second, respects contracts, 
claims and services, purely maritime, and touching rights 
and duties appertaining to commerce and navigation. The 
former is again divisible into two great branches, one embra- 
cing captures and questions of prize arising, jure bele, the other 
embracing acts, torts and injuries, strictly of civil cognizance, 
independent of belligerant operations.” 3 Story’s Com. 527 
and seq. : 
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Another class respects contracts, claims and services purely — 


maritime ; such as the claims of, material, men, and others 
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Eastenx Dist. for repairs and outfits of ships, belonging to foreign nations, 
December, 1854. or to other states ; bottomry bands, for moneys lent to ships 
seark in foreign ports; surveys of vessels damaged by perils of the 


vs. 


suvex warps, 828; pilotage on the high seas, and suits for mariners’ wages, 
He adds, that, “in many of the cases included in these latter 
classes, the same reasons do not exist, as in cases of prize 
for an exclusive jurisdiction, and therefore, whenever the 
common law is competent to give a remedy in the state 
courts, they may retain their accustomed concurrent jurisdic- 
tion in the administration of it.” Ibid. 533, 

The judiciary Qn the other hand, it would appear to be the opinion of 


act of 1789,while 


it gives to the Chancellor Kent, and of Mr. Rawle, that the jurisdiction of 
exclusive origin, the federal courts, in cases of that kind, is necessarily 


al cognizance, - exclusive, | Kent’s Com. 351. Rawle on the Constitution, 202. 


all civil eauses o tip 

admiralty and These opinions are, however, strongly combatted by the 
maritime Jjuris- oar ° 

diction, reserves @ble and distinguished commentator first named, who remarks, 


a ane P that, ‘the reasonable construction of the constitution, would 


right of a com- seem to be, .that it conferred on the national judiciary, the 
monlaw remedy, f ie ea a 
when the con. admiralty and maritime jurisdiction, exactly according to 


pti on the nature and extent, and modifications, in which it existed 


bce gn in the jurisprudence of the common law. Where the juris- 
Sanding _ diction was exclusive, it remained so; where it was concur. 
as rent, it remained so. Hence, the states could have noright to 


aes create courts of admiralty as such, or to confer on their own 
jurisdiction, ae- courts the cognizance of such cases, as were exclusively 
pret ome cognizable in admiralty courts, But the states might well 


coedings in imi. Tetain, and exercise the jurisdiction, in cases of which the 
ralty, butif par- cognizance was previously concurrent, in the courts of 
ties choose to sue - : - 

upon their econ- common law.” 3 Story’s Com. 533, in notes. 


tracts, accordin : hs ‘ 
{ae cules ef Such, we believe, to have been the construction put upon 


—, = the constitution, by the first congress, who enacted the judi- 
1 MWe «¢ . . . 

in courts of gen- Oiary act of 1789, which, while it gave to the federal courts, 
pos geen exclusive original cognizance of all civil causes of admiralty 


pig vee and maritime jurisdiction, reserves to parties, in all cases, the 
or in vem, inthe right of a common law remedy, where the common law is 
admiralty cou competent to give it. The states are prohibited from esta- 


in the constitd- blith) a : - 
tion which pro. PAahing’ courts, having cognizance of cases of admiralty 


Libitsthem. and maritime jurisdiction, according to the course of pro- 
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‘ceedings in courts of admiralty; but if parties choose Essreux Dror. 


to sue upon their contracts, according to the rules of December, 1854. 
practice established by law, in courts of general juris- erare 
diction, instead of proceeding summarily, by monition or i@ senex warts. 


rem, in the court of admiralty, we see nothing in the con- The adjust- 
ment of accounts, 


stitution which prohibits it; always reserving to the defend- among part own- 


ant, if he be a citizen of a different state, the right of having he to ai 


the cause removed to a court of the United States. Whether is » matter of 

A = . chancery, and 
the case now under consideration, would be regarded in not admiralty ju- 
England, where the distinction between courts of admiralty, Tisticton, in 


Menge — 
and courts of common law and equity, is clearly defined, as Mm. a ling 


one of admiralty jurisdiction, is extremely questionable. In- isiana, the ad- 
deed itis said by Abbott, in his Treaties on Shipping, that sen) Pro- 
the court of admiralty, cannot, in any case, compel any of po of ace 
the part owners, to sell their interest, but may protect the joint owners at 


interest of the minority of part owners, by ordering security ps ig te Yo 


to be given; or taking a stipulation, as it is termed. Even ‘% the action of 
that authority was. long questioned, but it seems now to be Admiralty 
settled. In a case, which is said to have terminated the (nied ‘States, 


controversy in England, the chief justice declared, “I have ™*¥, in someca- 
° * . z ses, have ordered 
no doubt, but the admiralty has a power in this case, to a sale of vessels, 
compel a security, and this jurisdiction has been allowed to “2 roi fe 


that court, for the public good. Indeed, the admiralty has t des not fol- 


hy ge ee . low, as a neces- 
no jurisdiction to compel .a sale; and if they should do that, sary aie 
° “3B *,° ce, 
you might have a prohibition after sentence, or we may grant poral 


a prohibition against selling, or compelling the party to sell or —— gee 


to buy the shares of others.” Abbott on Shipping, 74. on = A 
The adjustment of accounts among part owners of ships, omar te tee 


relating to profits, is a matter of chancery and not of admiral- Slediction ~ 


ty jurisdiction in England. Such adjustment or settlement ‘he state courts: 

. . . . ss 
of accounts, is according to our law, a necessary incident to diction, may in- 
the action of partition. The admiralty courts in the United ag po 3 


P artition of his 
States, may, in some cases, have ordered a sale of vessels, at are PN 


the suit of part owners, as was done by the judge of the cover a balance 


district of South Carolina, in the case to which our attention pole ce 


has been called, in 2 Bee’s Reports, but it does not appear to pers ha 
us to follow as a necessary consequence, that the state courts = even when 
. . . ° ae . ° suc; 
are without jurisdiction of a case like the present. We are torres es" out 
e state. 
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sara Dist. therefore, unable to concur in opinion, with our brother of the 
ecember, 1854- District Court, that the subject matter of this suit, is exclu- 
BRIDGE ET AL. sively of admiralty jurisdiction. 
vs. 
MERLE ET ALS, 


Let the rule be made absolute. 


BRIDGE & VOSE vs. MERLE ET ALS. 


APPEAL FROM THE PARISH COURT FOR THE CITY AND PARISH OF 
NEW-ORLEANS. 


Where an appeal bond is executed, for one-half more than the amount of 
the judgment appealed from, and filed within ten days after the rendition 
of judgment, the appeal is suspensive as well as devolutive. 

The jurisdiction of the appellate court attaches, as soon as the appeal bond 
is filed, and the court a qua has no longer authority to take any steps in 
the case, except such as are necessary to transmit and bring up the 
record. 

An appeal must be made returnable within the next term of the Supreme 
Court, after it is taken, if there is time to cite the appellee; if not, then 
to the subsequent term thereafter. But the judge a quo cannot by a 
second order, extend the return day of the appeal, on the ground that the 
first day fixed, is not a judicial day. 

When the term, to which a cause is made returnable, fails, the appellant 
may well file the transcript at the next term, within the three judicial 
days after the return day ; but the citation must be regutar to the return 
day, and the service in time. 


The plaintiffs are appellants from a judgment, dismissing 
their claim and suit, and which gave to a seizing creditor, 
the sum claimed in the petition. They took a suspensive 
appeal, on the 26th June, 1834, returnable to the third 
Monday of July following, but no citation of appeal issued, 
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or was served on the appellee. On the third Monday of Easreaw Disr. 
July, the appellants presented a petition to the parish judge, December, 1854. 
praying an extension of the return, which was fixed on the srmex xr at. 
fourth Monday of November, to which day the appellee was scent ur aus. 


cited accordingly. 


Slidell, for the appellee, took a rule on the appellants, to 
show cause why the appeal should not be dismissed, for not 
having been filed in time. 

2. The return day fixed by the judge, was the third 
Monday in July, and the record was not filed until the 24th 
November following. 

3. No citation was issued, or served to the return day first 
fixed, as is required by law. The order extending the return 
day, is a nullity, and the appeal must be dismissed. 


Hoffman, for the appellants, contended, that the want of a 
regular citation, did not require the appeal to be dismissed ; 
but that the court might order an alias citation to issue. 
Several cases have been decided on this principle. 

2. If the law authorises an alias citation, instead of a 
dismissal, the court will not compel the party unnecessarily, 
to be at the expense of a second appeal. 

3. It is made the duty of the clerk, to issue the citation of 


appeal. If he fails, ought- the party to suffer? Code of 


Practice, 582. 

4. The party ought not to suffer for the negligence of the 
officers. ‘The least the court can do, is to continue the 
cause, and order an alias citation. ‘This they have done, 
and allowed the appellant to take out a new citation. 5 
Martin, 500. 6 Ibid., 1. Vide sec. 9, judiciary act of 1813. 
1 Martin’s Digest, p. 438, 440. 

5. The Code of Practice has made no change in this rule 
or principle. The law is the same now, as it was when those 


decisions were made, 
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Eastern Dist. Bullard J., delivered the opinion of the court: 


pone: Anco appellee moves to dismiss this appeal, on the ground, 
‘Biner Er 4. that it has been irregularly brought up, not having been filed 
MERLE ET als. in time. 

Judgment was rendered on the 18th of June, and on the 
26th, a petition of appeal was presented ; the appeal allowed, 
on the appellant giving bond with security, in the sum of 
fifteen thousand dollars ; appeal made returnable on the third 
Monday of July following. On the same day a bond was 
filed, in conformity to the order of the judge. 

es The effect of this order is first to be considered. The 
peal bondisexe- appeal had been taken, and bond given, within ten days 
gail than after the rendition of the judgment. It was consequently 
= Bh onto suspensive as well as devolutive. The jurisdiction of the 
pedled rom, and appellate court attached, as soon as the bond was filed; and 

ed within ten : 
days after the the court of the first instance, had no longer authority, to 
poe cer take any steps in the case, except such as are necessary to 
is n- transmit the record to the appellate court. That principle 


siye as well as 


devolutive. has been uniformly recognised by this court. 6 Martin, N. 
tion of the ap. S. 464. 8.Jbid., 440. 4 La. Reports, 205. 
pellate court, at- If a citation of appeal had been issued, in pursuance of the 


hes, n 
a the appeal order, returnable on the third Monday of July, it would have 
> ee on, appertained to this court, to decide whether a proper retum 
thority te take @@y had been fixed by the judge. But no such citation 


any steps in the jgsued. On the contrary, the citation in the record, requires 

reer Ho the appellees to appear on the fourth Monday of November. 

ing suit ane After the bond had been filed, and the appeal allowed, 

record. to wit: on the 14th of July, the appellant applied by supple- 

mental petition of appeal; to the parish judge, representing 

that. there was not sufficient time, to take up the appeal 

as ordered, and praying an order, extending the time for 

taking it up. An order was accordingly given, extending 

the return to the fourth Monday of November, and on 

the 7th of November following, a Citation was issued 
accordingly. : 

The Code of Practice, article 574, makes it the duty of 

the judge, allowing the appeal, to fix the day on which it 


shall be returned, and in fixing the day, he is to be guided 
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by article 583, which provides that “the appellee must Eastenx Dist. 
be cited to appear before the court of appeal, at its next December, 1834. 
term, if there be sufficient time for doing so, after allowing snmex rat. 
the same delay which is‘ granted to defendants in ordinary sgprn er azs. 


cases; and if there be not sufficient time to admit of the An appeal must 
e made returna- 


appellee having this delay, owing to the distance from his pie within the 


domicil to the place where the court of appeal is held, he Semen ~d the 


shall be cited to appear before the same, at the subsequent after it is taken, 
if there is time 


term.” to cite the — 
The return day must, therefore, be within the term next mer Ba 
to the time at which the appeal is allowed, if there.be time to wane Seen 
give the appellee the legal delay, considering his distance guo cannot, by a 
from the court; if not, then within the subsequent term. pp agg 0 
From the 26th of June, to the third Monday of July follow- day of the ap- 
. ene ; peal, on the 
ing, a day within the July term of this court, there was ground that the 
sufficient time, although the appellant may not have had is 4% juiced 
time, on the 14th of July, when the supplemental petition “ay. sade) 
was filed, to cite the appellee for the third Monday of the to which a cause 
same month. We are bound to regard the second order of the Shs tiie tebe 
judge as a nullity. a" Beer eas cet 
But it is contended, that as the court adjourned early in at themext term, 
July, and was not in session on the third Monday, the return judicial days of 
day might well be extended to the subsequent term, and was 4 fee secu 
in fact extended, by operation of law. In the case of Rost tation must be 
vs. St. Francis Church, the court held, that when the term — di ba 
failed entirely, the appellant might well file the transcript at “Re, service in 
the next term, within the three first judicial days, after the . 
return day fixed by the order of appeal. 5 Martin, NV. S. 191. 
But in that case the citation was regular, and the service 
in time ; in this no citation issued, in conformity to the order 
of the judge. If it had, the appellants might well have filed 
the transcript, within the first three judicial days after the 
' return day ; but the judge was not authorised to extend the 
return day, on the supposition that the one first fixed by him, 


would not be a judicial day. 


It is, therefore, ordered, that the appeal be dismissed, at 
the costs of the appellants. 
57 
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POWELL US. SINNOTT. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff has been allowed two hundred and fifty dollars, as a 
referee to adjust the accounts of an estate, he cannot recover of the 
syndic, a commission on the amount of the estate so adjusted, when there 
is no evidence, of any extraordinary services having been rendered by 
him. 


This is an action, to recover of the defendant, as syndic of 
the estate of James Lambert, five per cent. commission, on 
forty-four thousand seven hundred and sixty-three dollars, as 
a compensation for his services, in arranging, settling and 
adjusting the accounts of said estate. He alleges, he was 
employed by the defendant, expressly to perform this service, 
and that he is entitled to demand the commission claimed. 

The defendant pleaded a general denial; and that the 
syndics had rejected this claim, as not authorised, and 
refused to put it on the tableau, which was homologated 
without any opposition from Powell. He denies that he 
is personally liable, and prays to be dismissed. 

The evidence showed, that the plaintiff had been allowed 
two hundred and fifty dollars, on the tableau of distribution 
of Lambert’s estate, by the syndics, as a referee. 

The plaintiff produced in evidence, a paper, purporting to 
be a statement of the account and amount of Lambert’s 
estate, signed “James Powell for syndics,” by which it 
appeared, the estate amounted to forty-four thousand seven 
hundred and sixty-three dollars. On this sum he claims the 
commission sued for. There is no evidence of any other 
service being rendered. He made no opposition to the 
tableau filed by the syndics, on account of the claim. 

There was a verdict and judgment for the defendant. The 
plaintiff appealed. 























OF THE STATE OF LOUISIANA. 451 


Eastern Dist. 


Keene, for the plaintiff and appellant. December, 1834. 





Hennen, contra. | . POWELL 
SINNOTT. 
Bullard, J., delivered the opinion of the court. | 


This suit was instituted by the plaintiff, to recover of the 
defendant, in his individual capacity, compensation for ser- 
vices, alleged to have been rendered by him, in arranging 
and adjusting for final settlement, complicated and intricate 
accounts of an estate, of which the defendant claimed to be, 
and was acting as syndic, which services were rendered at 
the request of the defendant. The defendant puts in the 
general denial, and further pleads, that he is not personally 
liable ; that he acted as syndic, jointly with T. Bickel, now 
deceased, and that the plaintiff presented his claim for servi- 
ces, to the syndics, who disallowed it, and refused to put it 
on the tableau, which was finally homologated, without 
opposition on the part of the plaintiff. 

The case was submitted to a jury, in the court below, who 
found a verdict for the defendant, and the plaintiff appealed, 


without any effort to procure a new trial. e iii ni 


The evidence shows, that the plaintiff was allowed, on the plaintiffhasbeen 
tableau of distribution, a sum of two hundred and fifty dollars, 4°" ser 
as one of the referees, in a, case in which the estate was inter- coe cee 
ested, and the account made out by him, and signed “for accounts of an 
syndics,” refers to the same case. But we find no evidence £5, De om 


in the record, of the extraordinary labor and pains, bestowed eh ‘sey 8 


on the investigation of complicated accounts, upon which the amount of the 
sane Alper ‘ : - _ estate so adjust- 
plaintiff rests his right to recover in this case, and nothing ed, when thereis 
: ; ° : no evidence of 
which authorises us to disturb the verdict. = aa 
nary _ services 

having been ren- 


It is, therefore, ordered, adjudged and decreed, that the dered by him. 
judgment of the District Court be affirmed, with costs, 
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GORMLEY ET AL. 0S. OAKEY ET ALS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In a sale per aversionem, with reference to known definite boundaries, 
they will control the enumeration of quantity, and the purchaser is not 
entitled to a diminution of price, proportioned to a diminution of 
quantity. 

So where a sale is made, with reference to a natural boundary on one side, 
and on the other two sides by lands of the adjoining proprietors, and the 
length of all the lines are given, on a plan annexed to the conveyance, 
and the whole is sold for a gross sum: Held, that it is a sale per aversio- 
nem, and the purchaser bought whatever is embraced within those limits, 
and nothing more, although Jess than the quantity specified as sold in thé 
act of sale. 

The vendor, when called in warranty, in asale per aversionem, is not bound 
to make good the quantity of land, specified in the act of sale, but only 
the extent and quantity contained within the defined limits, by which 
he sold. , 

The vendor is not bound to warrant what he never sold; and when the 
vendee has not been evicted of any part of the land sold, which was con- 
veyed by certain definite boundaries, he cannot recover of his warrantor, 


although the quantity actually sold, was less than that set forth in the 
deed. 


This was originally an action of boundary, but under the 
pleadings, presents mixed questions of title, boundary and 
recourse in warranty. 

The plaintiffs, William Gormley and John F. Miller, 
allege, they are the owners of a tract of land, in the parish 
of Jefferson, having three arpents, less two toises, front on 
Bayou des Cannes, the two lateral lines running back until 
they intersect, so as to contain ninety-two arpents and three 
hundred toises, superficial measure, which William Gormley 
purchased from Louis Foucher, by notarial act, the 2d of 
April, 1828, and which the latter obtained from Roffignac 
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and the executor of Cevallos, who purchased it from the Easrzax Disr. 


Nuns, in the suburb Religieuses, by public act, dated A 


ugust December, 1834, 


9, 1810, “to whom it was confirmed by the government of GORMLEY EF At. 
the United States, with the dimensions aforesaid, according a. 


to a plan recorded in the land office, by which plen the Nuns 
sold to Roffignac and Cevallos, and by which they sold to 
Foucher, who by the same plan sold to Gormley.” 

’ The petitioners further allege, that S. W. Oakey bought a 
tract of land, adjoining their lower line, from Trudeau & Li- 
vaudais, and claims about forty arpents of their land, pretend- 
ing that his upper line runs so as to meet their upper line, at 
forty-two instead of sixty-six arpents from his front. They 
pray that Oakey be cited, and the boundary line between 
them fixed by a judgment, so that Oakey’s line meet their 
upper line, at the distance of sixty-six arpents, and give them 
the forty superficial arpents in dispute ; and that Foucher be 
called in warranty, to make good to them the ninety-two 
arpents and three hundred toises, according to their original 
purchase from him, in case they fail in recovering the forty 
arpents in contest, from Oakey. 

Foucher pleaded a general denial, admitted the sale to 
Gormley, and averred, that the plaintiffs have ever since 
been in possession of all the property he sold and conveyed, 
in said sale. He calls Roffignac and Cevallos, his vendors, 
in warranty. ; 

Roffignac appeared, and pleaded the general issue, and 
prescription. 

Oakey averred, he claimed no more land than his titles 
called for, and was willing to settle the boundary line 
between him and the plaintiffs, according to his titles, ‘and 
at their costs. He calls Trudeau and Livaudais, his vendors, 
in warranty. 

‘ Livaudais pleaded the general issue, and prescription. 

Upon these pleadings the parties went to trial. The 
respective titles were produced in evidence, and the testi- 
mony of surveyors and other witnesses, to prove the bounda- 
ries, as they had been surveyed from time to time. The 
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Eastern Dist. evidence is fully set forth, in the view taken of it by the 
December, 1884. court. 








GORMLEY ET AL. 


OAKEY ET ALS. 


The-district judge after examining the evidence, came to 
the conclusion, that this is a disguised action, for diminution 
of price, by reason of a defect of quantity ; that the plaintiffs 
have not been evicted of any thing, of which they were ever 
in possession ; that the land purchased, was designated by 
the adjoining tenements, and sold from boundary to boun- 
dary; and the plaintiffs cannot recover more than is con- 
tained within the designated limits. Judgment was ren- 
dered, directing the boundary line to be run, according to 
the plan ef Lafon, made in 1810, by which the premises 
were sold. The plaintiffs appealed. 


Preston, for the plaintiffs, 

1. The Nuns and Livaudais, established the boundary 
between them, and the courses of the lateral lines, of the 
part sold to Livaudais, which lines are demonstrated by the 
testimony of witnesses, (surveyors,) with mathematical cer- 
tainty, to meet at ninety-two arpents from the river, or sixty- 
six beyond Bayou des Cannes, which gives the plaintiffs the 
quaatity they claim, 

2. The plaintiff’ vendor, Foucher, possessed and cultivated 
this tract, and had it confirmed to him by the sovereign 
authority of the United States government, for the quantity 
we purchased, and now claim as his vendees. 

3. It is proved, the defendants have been in possession of 
a fine angle, for fifleen or twenty-five arpents in depth, of the 
land we claim. We care not for this, if they show they 
possessed it thirly years. 

4, We claim forty arpents, to protect which, we want the 
boundary line run. It is swamp land, has been in the 
actual possession of no body, but has been constructively in 
our possession, according to the lines and courses given in 
Trudeau’s survey, in 1780, and by Lafon in 1810, by the 
confirmation to Foucher, and all the sales afterwards. 

%. The plaiatifis ask the court to fix the boundary 
between the parties, who both hold under a common vendor, 
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according to the boundary, courses and plan of Trudeau, ia Easteax Dist, 


GORMLEY ET Al, 
va, 
Hennen, on the same side. OAKEX ET 4k, - 


Peirce, Dennis and Soulé, contra, 


Bullard, J., delivered the opinion of the court. 

The plaintiffs allege, that they are owners, by purchase 
from Louis Foucher, of a tract of land, having a front on 
the Bayou des Cannes, of three arpents, less two toises, and 
- running back until the two lateral lines come to a point, con- e 
taining ninety-two arpents and three hundred toises, in super. 
ficies; that the defendant Oakey, is the proprietor of the 
tract adjoining the above, and sets up title to about forty 
arpents of their land, pretending that his upper line should 
run so, as to touch the land of the plaintiffs, at. the distance 
of. forty-two arpents from the front, instead of sixty-six 
arpents, which is the true depth of. their tract, according 
to the original titles. They pray, that he, may be cited, and 
that a boundary line may be judicially established, between 
their respective lands, in such a manner, as to give the 
plaintiffs a depth of sixty-six arpents, and that, the forty 
superficial arpents claimed, may be decreed. to be their 
property, They further pray, that their vendor, Foucher, 
may be made a party, and that if judgment. should be ren- 
dered, in favor of the defendant Oakey, they may have 
judgment in warranty, for twenty thousand dollars.. 

The defendant, Oakey, denies that he has ever claimed 
more land than he is entitled to, avows his readiness to 
establish a boundary, provided it be at the cests of the 
plaintiffs, and sets up title to the land claimed by him, in the 
neighborhood of the plaintiffs, under a sale from, Livaudais 
& Trudeau, whom he cites in warranty. 

L. Foucher, the yendor of the plaintiffs, thus. cited in 
warranty, denies their right of action. against him, and 
alleges, that the plaintiffs are in. possession of all the land, 
which he sold them, and that if they eyer had any right of 
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Eastzew Dist. action against him, for a deficiency of quantity, which he 
December, 1834 denies, it is prescribed. In his turn, he calls in his vendor 
CORMERY BF At. and warrantor, J. Roffignac, who answers by a general 


entre rats, denial. 


This state of the pleadings, presents for the consideration 
of the court, mixed questions of title, boundary and recourse 
in warranty. The rights of the plaintiffs, as well in relation 
to the defendant Oakey, as to their warrantor, depend upon 
the true construction and legal effect of the sale, from Foucher 
to Gormley, on the 2d of April, 1828, and of the certificate of 
confirmation, on the part of the United States. We come, 
therefore, at once, to the examination of those two evidences 
of title; as forming the basis of the pretensions of the plaintiffs, 
to the locus in quo. 

The aci'of sale declares, that Foucher cells to Gormley, 
“all that tract or parcel of land,’ situated, lying: and being 
in the suburb Religieuses, about one mile above this city, and 
on the same side of the river, as per plan bereunto annexed, 
and signed ne varietur, by the said contracting parties, and 
me notary, measuring three arpents, Jess two toises, front on 
the Bayou des Cannes, and running back from said Bayou, 
about forty-two arpents, more or less, and until the two later- 
al lines come to a point, and touch each other, the whole 
composing about nioety-two arpents three hundred toises, 
more or less, stperficial measure; bounded on one side 
by property heretofore owned by Pierre Rousseau, deceased, 
and on the other side by property, owned at present, or here- 
tofore owned by J. E. Livaudais,” &c. The price is decla- 
red: to be ten thousand dollars, payable by instalments, and 
the vendor declares, that he purchased the same tract from 
Joseph Roffignac, and the executors of Ciriaco de Cevallos, 
by act passed before Michel de Armas, —, public, on the 
17th June, 1816. 

The plan referred to in the act, and identified with it, by 
the signature ofthe parties, and the paraph of the notary, 
represents the premises as forming ‘a triangle, with a base of 
eighty-eight toises and one foot, or one-sixth, on the Bayou 
des Cannes, equal to three arpents, less one toise and five- 
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side lines, which divides the tract from the land of veuve _7 
Parvis, as measuring eleven hundred and nineteen toises, © j 
from the base near the Bayou, and nineteen hundred toises, mI 
from a point not given, but presumed to be the river. 

The other line is represented as twenty-three toises shorter. 
The certificate of the surveyor, does not express the superfi- 
cial contents, but on the face of the plan it is stated to 
be ninety-two arpents and three hundred toises, and the salé 
in question, describes it as a tract of that extent. It is mani- 
festly impossible it can contain that@uantity, according tothe 
limits and measurements furnished by the deed itself, and the 
certficate of the surveyor. This error canbe accounted for in a sale 
only, by suppesing that the surveyor multiplied the whole referee 0 
depth of nineteen hundred toises by one half the base‘on the known | de 
Bayou des Cannes, instead of caiag pocatenbathess. eee tom om sone 
side line from the basé. coumeratn of 

This sale appears to the court, clearly one per aversionem. re ae 
This court has had frequently occasion to consider the prin® minationof 
ciples which govern sales of that character, and it has been , 
settled in several cases, that where a sale is madé with refers ‘uml. where aaa 
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enumeration of quantity. Cuny vs. Airchinard, 5 Martin, N. {tra bgundary 
S. 238. Johnston vs. Quarles, 3 La. Reports, 91. Brand vs. on ‘ne site. soa 
Daunoy, 8 Martin, N’. S. 160. | ce Wy Setos 
In the case now before’ the court, the sale ie riiae/siel =? aa 
reference to a natural boundary on one side, and on thie two jhe day rn 
other sides by lands of the adjoining proprietors, and the given ona plan 
length of all the lines of the triangle; are given in the plan con 
annexed to the conveyance, and the whole is sold for a STOSS for a a 
sum.- The plaintiffs purchased whatever is embraced within elit 
those limits, and nothing more. ~ doneak aad, tae 
But the plaintiffs contend, that they have a certificate ae 
of confirmation, by the U. States, of their title, to the whole ex hrace4. within 
tent of ninety-two arpents and three hundred toises, and that nothing ay 
being a title derived immediately from the sovereign, entitles in dieasaee 
them to recover that extent of land. - It is true, the certificate YY, | the act of 
in favor of — Foucher, describes the tract of land confirmed ie. ; 
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Easrerx Dist. to him, as one of ninety-two arpents and three hundred toises, 
December, 185. having a definite front on the Bayou des Cannes, with side 
conmurx Er 41. lines converging to a point, without giving the length of those 
oaxry rrats. side lines. Taken by itself, it might be considered an aban- 
donment of title on the part of the United States, to the 

superficial quantity expressed, and, as against the govern- 

ment, authorise an extension of the side lines, to such an 

extent as, with the definite front given on the Bayou des 

Cannes, would include that superficies. But as relates to 

the defendants, it may be answered: 1. That the plaintiffs 

in their petition allege, ‘that the confirmation in question, 

was made with reference to the same plan by which the 

Nuns sold to Roffignac and Cevallos, and by which they 

sold to Foucher, and the last to Gormley. 2. That in the 

conveyance to Gormley, no reference is made to this certifi- 

cate of confirmation, and if it really gave him, Foucher, the 

whole extent of ninety-two arpents and three hundred toises, 

PR he has never sold it to the plaintiffs. 3. The title to the 
when called in Whole of the Nuns’ plantation, had been previously confirm- 
pen aver. ed by the commissioners, and it is represented, as having a 
— Hc depth of only sixty-six arpents from the river, and yet, if the 
good the quanti- construction contended for by the plaintiffs be adopted, the 
fot inthe ear same commissioners confirm, as a part of the same tract, 
sale, but only a narrow strip, extending to the distance of about ninety 


the extent and 


quantity coo arpents from the river. 
— limite, by On this part of the case, the court is, therefore, of opinion, 
which he sold. | that the plaintiffs have not shown title in themselves, to any 


paneer wey land not embraced in the boundaries referred to in the act of 
ver sold; and Sale, by Foucher to Gormley, and consequently cannot recover 
hes not been te forty arpents in controversy. 

eee - —_ The remaining question, between the plaintiffs and their 
sold, which was vendor in warranty, depends mainly on the principles already 
ee settled. The vendor is not bound to warrant what he never 
boundaries, he sold ; and the plaintiffs have not been evicted of any part of 
his warrantor,al- the land which, according to our construction of the contract, 
Sp Denally sold was sold and conveyed to them, as within definite boundaries. 
pes rit” It is true, it was declared in the deed, that the tract contained 
the deed. ninety-two arpents and three hundred toises, and there is a 
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deficiency of about forty arpents. In a case of such manifest Easrenx Dist. 
error, an error which appears to have been common to all the December, 1854. 
parties, we are not prepared to say that the plaintiffs would conmngt EAL 
- not be entitled to any relief. But the only question now OAKEY BT ALS. 


before the court, is one of warranty, and the liabilities of the 
vendor, as warrantor, must be measured by the contract of 
sale. Whether the purchasers, in a case like the present, 
would be entitled to a rescission of the sale, on the ground of 
error or fraud, is a question which the pleadings do not 
present for our solution. Whether the demand against 
Foucher, in the present action, be regarded as one for a 
diminution of price, on the ground of deficiency in the 
measure, or as a recourse in warranty, we are of opinion 
that he is not liable. Article 2471, of the Louisiana Code, 
declares that “there can be neither increase nor diminution 
of price, on account of disagreement in measure, when the 
object is designated by the adjoining tenements, and sold 
from boundary to boundary.” 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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BABIN ET ALS. US. WINCHESTER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE PARISH 


JUDGE, OF THE PARISH OF ASCENSION, PRESIDING. 





The proeés verbal of a sale, in which a mortgage is retained, made by the 
parish judge, acting as auctioneer, and duly recorded in the parish judge’s 
office, is full evidence of the mortgage, which is binding on third 
possessors of the mortgaged property. 

The identification of the note sued ‘on, with a mortgage taken to secure its — 
payment, may be shown by circumstantial and parole evidence, without 
the paraph ne varielur. 

According to the rules of practice in force in 1816, which was before the 
adoption of the Code of Practice, a*judgment by default became final, 
ipso facto, by the lapse of three days; and reasons are not necessary to 
the validity of such a judgment. 

A judgment by default, which becomes final, by operation of law, does not 
require the signature of the judge to render it perfect and final. 

In an action of warranty, prescription only runs from the date of eviétion. 
If the action is commenced within ten years, it isin time to prevent 
prescription. 

The action of mortgage is not barred by prescription, when commenced 
within ten years from the time when the debt became due and payable. 

The third possessor, who is evicted, is entitled to recover of his vendor and 
warrantor, the value of his improvements put on the evicted premises, at 
the period of eviction. 


This is an action of warranty, instituted by the heirs and 
legal representatives of Charles Babin, deceased, to recover 
one thousand eight hundred and seventy-five dollars, the 
price of three arpents of land by forty in depth, sold by the 
defendant to the ancestor of the plaintiffs, from which the 
latter -was evicted, by a pre-existent mortgage. The facts of 
the case show, that, on the 27th April, 1813, this tract of land, 
then consisting of four arpents by forty, on Bayou Lafourche, 
was sold by order of the Court of Probates, at the instance of 
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the heirs of Nicholas Doublin, and E. Hernandez became the Esst=nx:Dusr. 
purchaser, for three thousand.dollars, payable by instalments, peannansere tons 
for which he gave his notes, endorsed by Montserrat, with — ET ALS. 
special mortgage. Two days afterwards, Hernandez sold wimaterim, 
the premises, by notarial act, to Montserrat, who bound 
himself to pay Doublin’s heirs. — 
Montserrat paid part of the first instalment, and gave his 
own notes for the balance, to one Doucet, curator of one of 
Doublin’s heirs. Afterwards, on the 30th March, 1816, the 
land was sold by the sheriff, to pay Montserrat’s notes, and 
Winchester, the present defendant, became the purchaser. 
On the 9th of April, 1818, Winchester sold and conveyed 
the land to Charles Babin, for two thousand five hundred 
dollars in cash, with full warranty. 
In April, 1820, Babin sold one arpent-front of this tract, to 
Ayraud, for one thousand two hundred dollars, who on the 
7th January, 1823, conveyed it to Joseph Hidalgo. 
On the 2d June, 1816, the second note of Hernandez, for 
one thousand five hundred dollars, being unpaid, the heirs of 
Doublin, commenced suit against Hernandez, and prayed 
that Winchester, who was in possession of the land, be served 
with a copy of the petition. On the 18th June, judgment 
by default was taken against Hernandez ; which was entered 
up for one thousand five hundred dollars, and made final, 
without any answer being filed, on the 17th September follow- 
ing. The minutes of the court, under this judgment, were 
signed by the district judge on the same day. ‘This was the 
only signing of the judgment. ' 
On the 6th of December, 1824, Doublin’s heirs, obtained 
an order of seizure and sale on this judgment, against Babin 
and Hidalgo, then in possession of the Jand. ‘On the 17th 
January, 1825, when it was about being sold by the sheriff, 
Winchester, as warrantor of the third possessors, obtained an 
injunction to stay the executory proceeding, and‘on'the 25th 
June, took a non-suit, with the right of producing the same 
matters in defence, in case he should be called'in warranty. 
On the 30th July, 1825, Babin ‘and Hidalgo, obtained‘an 
injunction, and prayed that Winchester and Ayraud, their 
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Eastern Dist. vendors, be called to defend the title tothe premises. They 

December, 1834. appeared and filed their answers. The injunction was dis- 
Basix Er als. solved, and an appeal taken. The judgment of the District 
wrxeunsrer. Court, was confirmed. See 4 Martin, N. S. 611. 


The premises were seized and sold, according to this 
judgment. 

On the first of February, Agend instituted suit against 
Babin’s heirs, in the Probate Court, to recover one thousand 
two hundred dollars, the price of one arpent front, of the 
original tract. The heirs of Babin called Winchester in 
warranty, expressly reserving their right to sue him for the 
remaining three arpents. 

Winchester pleaded prescription; and that Babin should 
have notified him of the seizure of the premises. in the first 
instance, and legally called him in warranty, as he could 
then have made a victorious defence, which he stated at 
length. 

On the 7th enn 1828, judgment was rendered ; in 
favor of Ayraud, against Babin’s heirs and Winchester, which 
was confirmed by the Supreme Court, the 23d February, 


‘1829. 7 Martin, N.S. 471. 


On the 27th October, 1830, Babin’s heirs brought the 


present suit, to recover one thousand eight hundred and 
‘seventy-five dollars, the price of the remaining three arpents 


in front, from which they were evicted, claiming one thousand 
dollars for improvements. 

Winchester pleaded a general denial and peenoription, He 
further averred, that he should have been notified of the first 
seizure, under the mortgage of Doublin’s heirs, and called in 
warranty, when he could have made a victorious defence. 

The following admissions were made :* 

1. That at the time of the seizure of the land, Babin 
owned three arpents, and Hidalgo one arpent. 

2. That Winchester was appointed judge, in the early part 
of 1818. . 

The witnesses called, proved the i improvements made on the 
land, were worth about one thousand dollars. One of the 
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witnesses proved, that Winchester told ’ previous to the Easrzaw Drer. 

sale by the sheriff, in 1826, that if he was evicted, he might December, 1894. 

make himself easy about it, that he should not lose any sasr sr ats. 

thing. This testimony was corroborated by another witness. wrcurerxa. 
Judgment was rendered in the District Court, by the parish 

judge against the defendant, and he appealed. 


A. & J. Seghers, for the plaintiffs, contended : 

1. That the defendant was bound by his promises made to 
them and proved, in consequence of which this suit was 
delayed from 1827, until 1830; and the plaintiffs at the same 
time, expressly reserved the right of suing the defendant. 
This alone would prevent prescription. 
~ 2. The warrantor, @ithough not called in warranty in time 
by his vendee, still is bound to make good the warranty, if he 
does not show he had sufficient grounds to defeat the action 
of eviction: Civil Code, 357, art, 64. '7 Martin, 412, 10 

ibid, 399. 
' 3. The defendant was bound to explain, in his answer, the 
means of his defence, but which he entirelyYomitted, averring 
he would show them on the trial. This course showed his 
intention to take the plaintiffs by surprise, which ought not 
to be tolerated. Not being disclosed in the original answer, 
they cannot be heard here. 

4, But the plaintiffs will answer the objections made in the 
defence, to the original mortgage of Doublin’s heirs, and their 
judgment. First, the judgment is good, because the citation 
and service of it was legally made on the defendant, Hernan- 
dez, who is not shown to be a Frenchman, requiring the 
service in French language. 11 Martin, 301. 

5. The judgment is final, the court being-in session three 
_ days after it-was rendered. The demand was liquidated by 
a note, so that the judgment only wanted signing, after three 
days, which wasdone. 2 Mar. Dig. 152. 4 Martin, 665. 

6. The proces verbal of the sale and adjudication of the 
property of Doublin’s estate, to Hernandez, in 1818, was a 
complete act of sale, a judicial sale, in which a mortgage was 
retained. 5 Martin, 372, 382-3. 
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7. The original judgment against the debtor, cannot be 
attacked except on the grounds of absolute nullity, fraud or 
collusion. It is prima facie evidence, and sufficient to support 
the demand against the third possessor. 8 Mar. N. S..408. 

- 8. In an action against a third possessor of mortgaged 
property, the creditor is not obliged to produce the evidence on 
which he obtained judgment against the principal debtor. 
1 Martin, N. S. 1. 

9. There is no law requiring a judgment to be signed on 
the back of the petition, rather than on the minutes of the 
court ; and where judgment by default, on a liquidated de- 
mand is taken, it becomes final by the lapse of three judicial 
days. 4 Martin, 665. 3 

10. The proces verbal of a sale, by, ish judge, acting 
as auctioneer, is‘a sufficient registry of the sale and mortgage 
retained in and resulting therefrom, when deposited in his 
office. He acts in this instance in the capacity of judge, 
auctioneer and notary. 6 Martin, N. 8.121. 2 La. Rep. 577. 

11. Damages were claimed on the warranty and clearly 
proved, so that the plaintiffs are clearly entitled to recover 
them. La. Code, art. 2482. 

12. The defendant cannot avail himself of prescfiption. 
He. purchased the evicted premises in March, 1816, was 
called in warranty, and appeared in 1825, less than ten years. 
The day of the seizure was the 20th December, 1824. 
Civil Code, art. 81, page 473. 

13. The action of warranty now instituted, is not prescri- 
bed. The right to this action only dates back to 1826, the 
time when the heirs of Babin were evicted, and not from the 
time of the sale by the defendant tothem, in 1816. Again 
under the old Civil Code, actions of warranty, with many 
others, were only prescribed by thirty years. Civil Code, art. 
65, page 487. 

Roselius, for the defendant. 

1. This is an action of warranty. The defendant was not 


called to defend the hypothecary action by which his vendee 
was evicted. If he can show that he could have defeated 
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that action, had he been called, he must succeed against the Eastin 
plaintiff in the present case. Civil Code, page 56, art: 64, December, 11 

2. The’ defendant could have successfully resisted the samx iy ATs. 
hypothecary action: first, because the act of sale from Dou- wralt 
blin’s heirs to Hernandez, on which the order of seizure and 
sale was obtained, contains no mortgage; second, because 
the note sued on is not identified with the act of sale, nor 
was, or is it now shown that it was given for the property sold 
to Hernandez; third, there is no final judgment against 
Hernandez, the principal debtor: “The judgment by default 
- in the record is not signed. Civil Code, page’460° art. 48 : 
fourth, it is null: and void, both as to form and substance’; it 
does not appear to be a judgment by default confirmed; it 
contains no reasons, and it does not appear to be réndered in 
term time; fifth, prescription could have been successfully 
opposed, as more than ten years had elapsed from the sale ‘to 
Hernandez, in 18138, until the institution of the hypothecary 
action in 1824. 2 Martin’s Dig. 194, 304: Civil Code; page 
472, art. 81. 

$. The defendant is protected by prescription in this case, 
as more than ten years elapsed from the sale'to Babin, until 
the institution of this suit, in'1880. Paillet, page 851, note to 
art. 2252 of Code’\Nap. Merlin, Question du Droit; verbo 
Prescription, sec. 14. 

3. The damages claimed for improvements are not proved. 

The defendant sold the premises to Babin, for two thousand 
five hundred dollars, ard’ seven years afterwards, they were 
sold by the sheriff on a year’s credit, with all the’ pretended 
improvements for the same sum. 

4. The defendant contends, that if he had been called in 
warranty when the premises were’ seized, he could have 
showed the mortgage, under which Doublin’s heirs proceeded, 
was null and void. The proces verbal of the sale of Dé@plin’s % 
estate, in which this mortgage is alleged tobe retained, cannot 
have the effect, and be evidence of a conventional mortgage. 

A conventional mortgage can only exist by an’ authentic 
act, or act under private signature, &c:, arid thete igno other 
59 
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Eastern Disr. conventional mortgage except that which is expressly granted 
December, 1854. in writing made between the parties. C. Code, art. 5, page 452. 


BABIN ET ALS, 


vs. 
WINCHESTER, 


5. The judgment which Doublin’s heirs obtained against 
their debtor, before proceeding on the mortgage against the 
third possessor, was null; being given without reasons, and 
not signed by the judge. This was requisite under the 
former system, as well as now. As the law now stands, there 
cannot be a doubt, that judgment by default must not only 
be signed, but must also contain the reasons on which it was 
rendered. Code of Practice, art. $15. 

6. The warrantor cannot be required to reimburse the 
purchaser the value of his improvements, when he is not 
called in warranty. It is clear, that if a proper defence had 
been made to the hypothecary action, the improvements 
would have been allowed out of the proceeds of the sale of 
the evicted premises. If Babin’s heirs had chose to abandon 
the property without seizure, they would then have been 
entitled to demand of the person evicting them their 
improvements. 6 La. Reports, 739. 

7. The plaintiffs have omitted to credit themselves for one 
thousand dollars, being the difference between the mortgaged 
debt and the price the property sold for. The debt was 
one thousand five hundred dollars, and price two thousand 
five hundred dollars. If the defendant is not entitled to a 
credit for this difference, he is certainly entitled to a credit for 
a. part of it. 

8. The defendant having shown the insufficiency of the 
judgment and mortgage in the hypothecary action, by which 
the plaintiffs were evicted, and which he could have shown, 
had he been properly called in warranty in that case, must 
now be forever discharged. 


Mathews, J., delivered the opinion of the court. 

This suit was instituted in the court below, by the plain- 
tiffs,as heirs of Charles Babin, against the defendant, the 
seller and warrantor of a certain tract of land, described in 
the petition, to their ancestor. The object of the suit, is to 
recover from the warrantor damages, on account of eviction, 
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from the property which was sold by him, in consequence of an Easray ‘Disr. 
hypothecary action, prosecuted against the vendor, based on a December, 1894. 
special mortguge, which had been retained in a sale made at sasne rab ase. 
auction, by the judge of the parish of Ascension, &c., atthe wrycusersn, 


instance of the heirs of a certain Nicholas Doublin, of whose 
succession this land made a part. 

The sale made by the defendant in the present sniion, 
contaips a clause of general warranty, and it is not pretended 
that he is not bound to make good the loss and damages 
suffered by the plaintiffs, in consequence of the alleged evic- 
tion, unless it be. shown that they suffered themselves to be 
evicted without calling the vendor in warranty, and that he 
could have successfully resisted the claim of the plaintiffs, in 
the hypothecary action, by just and legal means of defence, 
subject to his power and control. In truth, these are the 
grounds of defence laid in his answer. Judgment was, how- 
ever, rendered in the court below against him, from which 
he appealed. | 

Admitting the fact to be true, that the defendant in the 
present suit was not regularly called to warrant the title by 
him conveyed to the ancestor of the plaintiffs, in the hypothe- 
cary action, by which they were evicted, we are now com- 
pelled to consider the force and effect of the means of defence 
assumed, as if they had been pleaded in that action, Civil 
Code, page 356, art. 64. These are as specified and detailed 
by the counsel for the appellant, as follows: Ist. The act of 
sale from: Doublin’s heirs, on which the ordet of seizure and 
sale was granted, contains no mortgage. 2d.:The note sued 
on, was not identified with the act of sale, &c, 3d. There is 
no final judgment against the principal debtor, &c. 4th. That 
offered in evidence in the present case, is without signature, 
without confirmation (being a judgment by default), and 
without reasons, therefore, utterly null and void. 5th. Prescrip- 
tion could have been successfully pleaded, &c. 

The validity of these assumed grounds of defence must 
be tested by the law and facts of the case. : 

Let us examine them in the order placed by the appellant : 





ae See ee ee ee 
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Easteus Disr, 1, The evidence of the mortgage reserved by the heirs of 
December, 1864. Doublin, in the sale made by them.at auction, appears by the 


asin xt aL, proces verbal of the auctioneer, who exercised this function 
wixcutsren, ¢2 Officio, as being parish judge, and is exhibited in this suit, 
The proces purporting to be a copy from the records in his office as judge ; 


f assle, er gr gee 
peo ha mort, appearing in this manner, it is evidence equally good, of the 


Ape mpe mortgage retained as of the sale, and if it transferred the 


rish judge acting property to the vendee (which is.not denied), the transfer was 
as auctioneer, ® 


and duly record- made subject to the terms created by the hypothecation, and 
pate ¢ all being recorded in the office of the judge, the mortgage is 
— — of binding on third possessors. 

whichis binding 2. As to. the identification of the note sued on, with the 


on third bosses mortgage, admitting this to be absolutely necessary in all 


ne oe actions on mortgages, it is not required that this circum- 
cation ofthe note Stance, which is merely accidental to the contract, should be 


—_ = = e, made appear by the usual paraph, ne varietur. In the present 


to secureits pay- case, a comparison of the date of the note with the sale, and 
ment, may be . ° A 2 . 
shown by cir- the circumstance appearing that it was executed precisely in 


pose Mag pursuance of the terms and conditions of the sale, both as to 


without the pa- persons and time of payment, create a violent presumption 

raph ne varie- . Saale ; ° ‘ 
tur. in favor of its identity with the mortgage, which must stand 
until the contrary be proven, which has not been done in the 

present instance. 

In relation to the third and fourth grounds of defence (for 
we will consider them together) it is true, that under the old 
Code, which governed when the proceedings took place, in 
the hypothecary action, to which the present contest refers, 
Pa «di a creditor was bound, before seizing mortgaged property in 
po aga oe the hands of a third possessor, to obtain a judgment against 


before the adop- his debtor. Andif it be true, as alleged, that no judgment 
of Practice, a Was obtained in the instance now before the court, against the 


jad poent by do- original debtor, the action of mortgage, properly so called, 


final peo fatto, by against the third possessor, might have been successfully 


he} , ; 
three days; and opposed on this ground, But a judgment was obtained, and 
reasons are 1 the question to be solved relates to its validity. 


necessary to the 


cur, ed : such Jt is a judgment by default, and under the rules of practice, 


which were in force at the timefit was entered, it became final, 
ipso facto, by the lapse of three days. We have, heretofore, 
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decided, that reasons ate not necessary to the validity of such Essrsnw Disr. 

ajudgment. 4 Martin, 665. 7 Ibid. 440. q eee 
The question now occurs, whether a, judgment, which naan ae 

becomes final by lapse of time, ought to be considered as — 

available in favor of a mortgage creditor, in a pursuit for 

payment of his debt, against a third possessor, when such 

judgment has not been signed by the judge, in whose court it 

may have been entered by default. It has been decided.im 

several cases, that judgments rendered and pronounced: by 

the tribunals of the state, are not complete, in all respects, 

until they are actually signed by the judges, who may have 

pronounced them. Until they are sanctioned by thesignature 

of the judge, a new trial may be rightfully claimed :in. the 

court of the first instance, and an appeal taken to the Supreme 

Court, within the delays limited, counting from the day of 

actual signature. 3.Martin, 389, and 5 Ibid. N.S.:.105. Ibid. 

$20. The judgments: in these cases, it is believed, were 

pronounced by the judges, who ‘presided at the hearings of 

the causes and after contestationes litium. Weare not aware 

that subsequent legislation has introduced any radical change 

in the principles established by the act of the legislative 

council, of the late territorial government. of this country, 

regulating the practice of the superior court of the territory 

of Orleans, touching judgments taken by default, and 

requiring the signature of the judge who renders a judgment ; 

at least no change which can operate. on the present question. 

By the fourth section of that act, it is provided, that “if.a 

defendant shall not appear on the day given in the citation, 

and file his answer, &c., then ithe petitioner or his counsel, 

may order judgment to be entered up against. such defendant, 

and if they shall hold session three days after taking such 

judgment, and no motion is made to set the same aside, upon 

' showing good cause, and to file an answer, or if such motion ,; 

be made and overruled, then the said judgment shall befinal, dts whish 


&c.” In all this proceeding, no direet agency of the coustis gperation of Jom 
required, and the judgment becomes final by the operation of §°°*2 iguatare of 
the law, and it would follow as a. corollary, thatsuch.a judg the ju 

ment does not oan the signature of the judge, in order to final 


der a perfeetand 


becomes final by, 
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Eastery Dist. render it perfect and final. But the 13th section of the same 

December, 183% act requires, “that all judgments rendered by said court, 

sanix erat. shall be pronounced in open court, be entered on the minutes 

wixcatsrer. Of the court by the clerk, and shall, three days thereafter, if 

not set aside by the court, on motion for a new trial, be signed 

by-the presiding judge of the court.” This section, by its 

terms, most clearly relates to judgments, rendered and pro- 

nounced by the court after trial, and can only, on a forced con- 

struction, be made applicable to judgments by default, which 

become complete and final, by mere operation of law. Accord- 

ing to this interpretation, the signature of the judge, to a 

judgment of the latter kind, is no more requisite to its validity, 

than that reasons should be adduced in support of it, and it 

ae has already been decided by this court, that reasons need not 

warranty, pre- be assigned in a judgment which becomes final by lapse of 
| seri ption a a, time and operation of law, on one taken by default. 

tate of eviction Thus we are brought to the plea of prescription. It is 

is commenced clear, that it is not available as a defence to the present 

it is in tine tp action, as introduced in the points of the appellee. The suit 

Pe cuion. © in Warranty was commenced in 1830, and the eviction com- 

bs. wage plained of did not take place until 1826. Neither could it 

— by pre- have been effectually opposed to the mortgage creditors, in 

commenced their action of mortgage ; for their right to sue did not 


— fen years aecrue until 1815, and they commenced the hypothecary 


when the debt action, properly so called, in 1824; so that only nine years 
a and had elapsed between the time when they had a right to 
commence it and the time when they did commence that 
proceeding. ; 
The last objection"to the justice and legality of the judg- 
The third pos- ment rendered in the court below, has reference to the da- 
sessor, who is ae . . 
evicted, is enti- mages allowed to the plaintiffs. It is said that they are not 
ene eon authorised, either by the facts or law of the case. As to the 
Vauoen ah ~ matter of fact, it suffices to observe, that there is evidence on 
provements put record, proving that the third possessor, who was evicted, had 
on the evicted : . 
premises at the Made improvements on the premises to the value of one 
period of evie- thousand dollars at least, and this amount only is awarded. 
As to the law on this subject, it appears by the art. 2485 of 


the La. Code, that the seller or warrantor is bound to reim- 
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burse, or to cause to be reimbursed to the purchaser, by the Exsrznw Dist. 


person who evicts him, all useful improvements made by 
him on the premises. This article is in accordance with the 
provisions of the old Civil Code, and conforms to the doctrine 
taught on this subject, by Pothier, in his treatise on sales. 
Contrat de Vente, nos. 132 and sequentes. In case of eviction, 
consequent on a mortgage, it is possible, that these rules may 
not strictly apply. In the. present case, however, nothing 
appears to show any injustice in their application. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


DAVIS vs. LEEDS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In cases submitted to referees, without gragting them the power to act as 
amicable compounders, the court may revise and rectify any errors con- 
tained in the award rendered by them. . 

Where a cause is submitted to referees, with power to act as amicable 
compounders, their award rendered in pursuance of the submission, and 
made in relation to the matters actually referred to them, is without 
amendment, revision or appeal. 

The award of. amicable compounders, which has no relation to the 
matters in dispute submitted to them, is absolutely null and void; and 
when their acts show dishonesty, gross misconduct, want of due 
regard to well settled principles, or extreme partiality in rendering their 
award, these will be good grounds for setting it aside. 

Amicable compounders are not required to determine, according to strictness 
of law, but are authorised to abate something of this strictness, in favor 
of natural equity. 


The approval and formalities required, in the homologation of an award, 
are only intended to make it executory, and not for the purpose of 
an examination on its merits. 


December, 1834. 
—————__ 
DAVIS 

v8. 
LEEDS. 
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Eastern. Dist: 
December, 1834. 


DAVIS 
v8. 
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The law, providing for submitting causes to amicable compounders, whose 
award, if not impeached, is not subject to revision’ seis. 
unconstitutional. © 
This ‘is’ an action for the rescission of a contract with the 

defendant, to farnish the plaintiff a steam-engine and sugar 

and corn mill, for six thousand dollars, and for the restitution 
of the price, with damages. 

The plaintiff alleges, he is a sugar planter, and contracted 
with the defendant, who owned ‘an iron foundery, to furnish 
and erect for him, a steam engine, sugar and corn mill, on his 
plantation, for doing which, he conveyed a house and lot to 
the defendant, at the price of six thousand dollars; and that 
the defendant bound himself to put up said engine, mills, 
and all the necessary machinery, in the best workmanlike 
manner, by the first of August, 1832, in time to take off 
his sugar crop. He further alleges, the defendant failed 
to comply with his contract, and did not put up the steam- 
engine and sugar mill, until the 29th November, when 
the grinding season was nearly over, and then in such an 
imperfect manner, and of such bad materials, as rendered 
them almost unfit for ue, and failed entirely to put up 
the corn-mill, in consequence of which he has sustained 
damages to the amount of eight thousand dollars. He 
prays for a rescission of the contract, and sale of the house 
and lot to the defendant, and for the restitution of the price, 
(six thousand dollars,) with eight thousand dollars in 
damages. 

The defendant admitted the contract, and pleaded a 
general denial to all the other allegations ; and also averred, 
that any delay in putting up the engine and mill, was occa- 
sioned by the plaintiff, and that it was with his consent the 
corn-mill was not furnished. 

After the cause was at issue, on motion of the counsel 
for each party, and each naming a suitable person, with 
a third as umpire, it was ordered by the court, that said 
persons’ be appointed referees, arbitrators and amicable com- 
pounders, and as such, to settle and decide upon’ the matters 
in dispute between the parties. 
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The amicable compounders, or a majority of them, after Easrsax Disr. 


hearing all the evidence adducéd, and the explanations of 
the parties respectively, made up their award, in which they 
decided, that the contract be cancelled, and that the plaintiff 
recover six thousand dollars, the price of the engine and 
mills, with interest from judicial demand, and five thousand 
dollars damages and costs; and that the engine and mill 
remain subject to the order of the defendant. 

The defendant’s counsel filed an opposition-to the homolo- 
gation of the award, mainly on the grounds of error and 
want of precision in stating the accounts, allowing damages 
when none wete proved, of excessive damages, the award 
being contrary to law and evidence, and that the arbitrators 
exceeded their powers. He prays leave to appeal from the 
award, and that it be set aside as being informal, illegal, 
unjust and oppressive. 

The district judge was of opinion, that in a case of a 
submission to amicable compounders, the award is not open 
to examination on.the merits. Code of Practice, art. 460. 
But an award is open to examination by way of cassation, as 
where a specific charge of misconduct, exceeding of powers, 
&c., is brought against the amicable compounders. 

The award was homologated, and made the judgment of 
the court. The defendant appealed. 


Preston, for the plaintiff. . 

- 1. In pursuance of the article 444, of the Code of Practice, 
both parties agreed that their dispute might be submitted 
to the decision of judicial en to act as amicable 
compounders. 

2. The amicable compounders were duly qualified, and a 
majority made an award. The District Court could not do 
otherwise than homologate it, and make the award the 
judgment of the court, for the law requires that it must 
be homologated as it stands, to have the effect of a definitive - 
judgment. Code of Practice, art. 460. 

3. The parties clearly constituted the arbitrators amicable 
compounders ; = nearly all the grounds of opposition to the 
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Easterx Dist. award, would require the court toopen and revise it, on its 
December, 1834. merits, which is prohibited by the Code of Practice. 


DAVIS 
v8. 
LEEDS, 


4. The award of ordinary arbitrators, could not be set 
aside on any of the grounds set up in the opposition. A 
bill in equity will not lie, to set aside an award of arbitrators 
on a question of fact, except for corruption, or irregularity of 
conduct in the arbitrators. 2 Jacobs and Walker’s Reports, 249, 
259. La. Code, 8077. 1 Swan, 52,55. 6 Vesey, 282, 358. 
4 Brown’s Chancery Cases, 536. 1 Vesey, jr. 369. 2 Ibid. 15. 
Kyd on Awards, 332. 

5. It is impossible to show, that the amicable compounders 
exceeded their authority or powers. Theitf award comes 
within the pleadings, and, no doubt, they made a compromise 
between rigid right and a hard case, as arbitrators always do. 
The award should be favored, as this mode of terminating 
differences, ‘is favored in law and equity, and by general 
consent of the community. 

6. The articles of the Code of Practice, authorising appeals 
from awards, are inapplicable to this case. They can only 
apply to arbitrations, made by the parties out of court, from 
which an appeal may be taken to the District, and from 
thence to the Supreme Court. La Code, art. 3097. 

7. The constitution, art. 6, sec. 6, requires the legislature 
“to pass such laws as may be necessary and proper, to 
decide differences by arbitrators, to be appointed,” &c. 

8. If the party was permitted to appeal, and try the case 
de novo, and introduce witnesses and new testimony, the case 
would not be decided by arbitrators, but by the court. 


Carlton and Lockett, for the defendant, contended, that the 
awards of arbitrators were open to an examination and revi- 
sion by the courts. An award had been set aside in this 
court, because it was not written in the French language. 
This decision gave rise to an act of the legislature, in relation 
to awards, which permits them to be excepted to, for infor- 
malities and defects, and especially when the arbitrators 
exceed their powers, or are not qualified, &c. 9 Martin, 
200. 1 Moreau’s Digest, 458-9-60. 
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2. The arbitrators must make their report with precision, Easrznx Disr. 
by stating the accounts, to enable the court to judge of its December, 1834. 


correctness, and to decide summarily on the merits of the 
award. Code of Practice, 455. 

$. The legislature cannot pass a law, which deprives a 
party of his right of appeal. That is in effect done in this 
case, if the court is not permitted to examine the award on 
its merits, and revise it on appeal. Such a law is uncon. 
stitutional. 


4; The appellate jurisdiction of this court, applies to the 


facts.as well as the law of a cause, consequently we have a 
right to be heard on the facts, and the court has the power to 
examine them, and revise the decision or award which is 
based on the facts submitted and in evidence. 

_ 5. If the amicable compounders had given more damages 
than the party claims in his petition, they would certainly 
have exceeded their powers, and the award would be set 
aside ; and why not the same result. take place, if they give 
damages when none are proved, or more than are proved ? 


Mathews, J., delivered the opinion of the court. 

In this case, the plaintiff claims restitution of the price, 
which he had paid to the defendant, (who is an iron founder 
in the city of New-Orleans,) for a steam-engine, sugar-mill 
and corn-mill, which were by contract to have been fur- 
nished by the latter, constructed in a manner suitable to 
carry into effect, the purposes for which they were intended. 
The petition contains allegations of unjustifiable delays, in 
making the engine and sugar-mill; of defects in their con- 
struction, so great as to render them wholly unfit for the uses, 
in which they were to be employed, and of a total neglect to 
make the corn-mill, &c., and concludes by praying, that the 
contract should be rescinded, the price refunded, and that 
damages should be adjudged to the plaintiff, in reparation of 
_ losses sustained by him, arising from an impossibility to take 
off his crops of sugar, &c. 

The answer contains a full denial and allegation that 
the delays complained of, were owing to the fault or assent 
of the plaintiff. 


DAVIS 
v8. 
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Fasrerx Dist. On these pleadings the case was submitted, by consent of 
December, 1834. parties. and under a rule of court, to certain arbitrators, 
DAVIS chosen by the parties themselves, each of them choosing one, 
a and pointing out by name an umpire, in the event of disagree- 
ment, &c. The powers and authority of arbitrators, known 
in our jurisprudence, under the denomination of amicable 
compounders, were by the submission, confined on the persons 
thus chosen as judges, by the parties litigant. They made, 
and returned their award into court in due time, which, after 
cause shown on a rule taken for that purpose against the 
defendant, was homologated by the court below, and made 

the judgment thereof, from which he appealed. 

This award condemned the defendant to refund the price 
stipulated and paid for the engine and mills, viz: six 
thousand dollars, and also assessed damages against him to 
the amount of five thousand dollars. 

The correctness of the decision of the court below, depends 
mainly on a proper interpretation of certain articles of the 
Code of Practice, found in the section which treats of experts, 
auditors of accounts, and judicial arbitrators. 

In cases sub- Lhe grounds of opposition, to the homologation of the 
mitted pet award, in the present instance, are most of them, (if not 
rees without 

ting them all,) such as are usually opposed to awards rendered under 
ane Pov lessm, Ordinary submissions te arbitrators. In cases, submitted 


asamicable com- 


pounders, the without the grant of power to the referees, to act as ami- 
court may re- . 
vise and rectify cable compounders, the court may rectify the errors con- 


tained in the tained in awards, by them rendered. Code of Practice, art. 


— 459.: “But if, from the submission entered into by the 
Where acause parties, it appears that they intended to give to the arbitra- 


por wcagaage tors power to act as amicable compounders, the court cannot 
power to act as revise the award. It must be homologated as it stands, in 


icabl “ alte 
pounders, their order that it may have the effect of a definitive judgment.” 


d d J 
i pumnene Code of Practice, art. 460. 
or Te The submission in the present case, clearly contains a 
lationto themat- grant of power to the arbitrators, to act as amicable com- 


yen sag: Se pounders, and consequently deprives the tribunals of the 
is without - country, of all authority to revise the award rendered in pur- 


dment, revi- i 7 . 
dene appeal. suance of it. Whatever has been done, in relation to the 
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matters actually referred. to their decision, if done honestly, Essrsn» ‘Drsr.’ 
must remain without the possibility of revision, and as a December, 1884. 
P s — 

necessary consequence, without alteration or amendment. DAViS 

Acts done by such arbitrators, having no just relation tothe rug. 
matters in dispute submitted, would be absolutely void, ‘The award of 
and gross misconduct on their part, exhibiting a want of due “cle com- 
respect, to common and well established rules, in regard to bas no relation 
4 i oes - to the matters in 
right and wrong, or extreme partiality in their award, would dispute submit- 
be good causes for setting it aside entirely, if proven to the sbabenly'" aol 
court, on opposition to its homologation. But nothing of this aX —- -_ 


kind is either alleged or proven, in the present instance. The show dishonesty, 
whole of the grounds assumed, in the numierous points pre- 9ict: want of due 
sented by the counsel of the defendant, relate to want of pi to _vell 

; > ; prinei- 
precision in the manner in which the cause was laid before ples, or extreme 
the arbitrators, and errors in their award, arising from a mis« Rering their a 
taken view of the facts and the law of the case. If: parties #4» these will 
will submit their disputes to be decided by men, chosen by for setting it 
themselves as judges, under the appellation of amicable , | :-ahle com- 
compounders, they must abide their judgments, without poundersare — 
hopes of having them revised by the courts of justice esta- termine accord- 


blished by the constitution and laws of the state. Such 75,{° “ines 

judges are not required to determine according to the strict- wrens oor 

ness of the law. They are authorised to abate something of of this strictness 

this strictness in favor of natural equity. La. Code, art. 3077. aoe — 
This article of the Code, if it stood alone in our jurispru- 

dence, would appear extremely vague and indefinite. What 

might be considered a strict pursuance of law in the adminis- 

tration of justice, and what a loose adherence to its rules, are 

questions that would depend ultimately for their solution, on 

the decisions of courts in the last resort. But it appears to us, 

that a clue to its interpretation, (not indeed very evident,) is 

given in the articles of the Code of Practice above cited, 

wherein it is declared, that the awards of arbitrators, acting 

as amicable compounders, cannot be revised by the courts. 

In article 3096, of the Louisiana Code, provisions, similar to 

those contained in the Code of Practice, are found in relation 

to the awards of arbitrators indiscriminately, wherein it is 

declared, that “an award, in order to be put in execution, . 
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Eastzrx Distr, Ought to be approved by the judge; but this formality is 
December, 1834 only intended to invest the award with a sufficient authority 
—— Pe . js = . 
DAVIS to ensure its execution, and not to submit to the judge the 
izzvs,  eXamination of its merits, except in case an appeal is brought 
The approval before him.” This article, so far as it relates to an appeal, as 
ahead ia: the well as the one immediately following, appear to us to be 
1 mone totally inadequate to carry into effect their apparent pure. 
only intended to poses, without the aid of ulterior legislation. If the appeal 
rsa aie spoken of, be intended as one directly to the Supreme Court, 
- ae os no means are given by which the case may be brought up; 
on its merits. andif the intention was to give an appeal, in the first instance, 
wie aa Pro- to the inferior tribunals, and in that way to bring a cause, 
mittin causesto involving more.than three hundred dollars, before the 
wire whose Supreme Court, the same want of means renders it im- 
award, ifnotim- possible, as. the formalities requisite to effect such a purpose 


peached, is not 

subject to revi- are not pointed out. 

dats, _ 4 In the course of argument, one of the counsellors for the 

unconstitutional. aynellant, dwelt much on the unconstitutionality of any act 
of legislation which would operate in such a manner as to 
deprive a suitor of the right of appeal, or the right to have his 
cause revised by the appellate court, established by the con- 
stitution, a law which should undertake absolutely to deny 

: the right of appeal, (in any case where the matter in dispute 
is more than three hundred dollars,) from a final judgment, 
rendered by a court of inferior jurisdiction, established by 
law, would be clearly unconstitutional. But many of the 
provisons of legislative acts, relating to the manner of taking 
and bringing up appeals, have in their operation the effect of 
depriving an appellant of the means of having his case 
revised. in the Supreme Court, on its merits; and these 
laws have never been deemed unconstitutional. Suppose 
the legislature had provided no means for obtaining and 
bringing appeals before. the appellate court, as established by 
the constitution, its provisions on this subject, would probably 
have remained a dead letter, and the supreme tribunal of the 
state must have continued inoperative. In giving life and 
activity to this court, the acts passed by the legislature, 
pointing out the mode in which the judgments of inferior 
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courts may be revised and affirmed, or revised and annulled, Easrzax Dist, 
and which in their operation do, sometimes, by the neglect of December, 1854. 


an appellant, preclude the Supreme Court from examining a 
- cause on its merits, are certainly’not contrary to the constitu- 
tion. The constitutional provision which gives the right of 
appeal, had reference alone to inferior courts, to be established 
for general purposes by the legislature; and if parties toa 
suit will choose their own judges, under the sole authority of 
law, they must be bound by the decision of such judges, in 
conformity with the provisions of law. 
According to the best consideration we have been able 
to give to the case, we are of opinion, that the judgment 
of the District Court is correct. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


BARBARIN Bs. DANIELS,. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


When the original payee is in possession of a note, on which his.name.is 
endorsed in blank, no proof of re-transfer is. necessary to enable. the 
holder to recover. 

A mortgage which, without reciting the interest, refers to and secures. the 
payment of a note, is evidence of the principal obligation, and.covers all 
the stipulated interest therein. ry 

Where a note stipulated for ten per cent. per annum interest, and was made 
payable eighty-five days after date: Held, that the interest run from the 
date of the note, until payment, without any demand at its maturity, . 

The Supreme Court, in its discretion, will refuse damages, as fora frivolous 
appeal, even when the grounds of defence are untenable, and when tke 
principles upon which they rest, have been settled by previous adjudication. 


BARBARIN 


v8, 
DANIELS, 
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Eastznx Disr. |The plaintiff obtamed an order of seizure and sale, onthe 
Décember,1834. following note, secured by a mortgage on a house and lotta 
pansanrmxy the city - New-Orleans. 
- ls, «| OR - New-Orleans, April, 16; 1834,” . 
* Siay-ane days after date, I promise to pay to the order 
of Morris Jacobs, two thousand seven hundred dollars with 
interest, at the rate of ten per cent. ; value received.” 
“ Aaron Daniels.” 
Endorsed, “ Morris Jacobs, J. Barbarin.” 
Coe. 2 “ Ne varietur, 23d April, 1834.” 
“Carlisle Pollock, N. P.” 
a the note became due, it was deposited in bank 
for collection, and protested at the instance of the cashier, as 
holder, and sued on by the plaintiff, without any re-transfer. 
The mortgage simply recites the note sued on, by its date 
and amount, without any mention of the interest stipulated 
on its face. The defendant took an appeal from the order of 
seizure and sale. 


D. Seghers, for the appellant and defendant. 


1. The plaintiff sues on a note of two thousand seven - 


hundred dollars, which he alleges, necessarily imports confession 
of judgment. Now it appears from the note, that it was 
transferred by his signature endorsed thereon; and from the 
instrument of protest, it appears that the bank of Louisiana is 
the holder of the note, and consequently the only party 
entitled to sue on the same. 

2. The judge a quo, therefore, erred in granting the order 
of seizure andsale, at the suit of the plaintiff, Joseph Barbarin, 
while -from his own showing, it appears that he had parted 

’ with the note. 

3. The order of seizure and sale is granted, “ for the pay- 
ment and satisfaction of the above sum of two thousand seven 
hundred dollars, together with the maximum of legal interest and 
costs,” agreeably to the conclusions of the petition. Now it is 
on the notarial act, not on the note, that the order of seizure 
and sale can issue. Besides, even if the note should be con- 
sidered as sufficient evidence of such a stipulation of interest, 
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this’ stipulation cannot be extended beyond its own limita~ & 
tion: that is to say, that by the wording of this contract or 
promise, the time during which the interest of ten pér cent.. 
per annum is to be paid, is confined to the eighty-five days 
which the note had to run. 

4, The judge a quo, therefore, erred: Ist. In granting the 
order of seizure and sale for the payment of conventional a 
interest, not secured by the mortgage recited in the notarial : 
acts on which the said order is founded, and not even men- 
tioned in those acts; and 2d. In not restraining the rate of 
interest at ten per cent. per annum to the space of time during 
which it was promised to be paid. 

































Keene, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant assigns for errors apparent on the face of the 
record, Ist. That it appears by the note itself that it had been 
transferred by the endorsement of the appellee, and that the 
Bank of Louisiana was the holder at the time of the protest ; 
and, 2d. In granting the order of seizure for the payment of 
conventional interest, not secured by the mortgage recited in 
the notarial acts on which said order is founded; or, at all 
events, in not restraining the interest to the space of time 


; aay ° -3° When the ori- 
during which it was promised to be paid. ginal payee is in 


I. The endorsement is in blank, and the original payee is — “ ay 
in possession of the note. It is true, the protest states, that his i iene en- 
the cashier of the Bank of Louisiana was at that time holder sesporel geod 


for the bank. But this court has decided, in several cases, manele ntece: 
enabie 


that when the payee retains possession, and the endorsement the holder to re- 
of his own name on the note is in blank, no proof of “’™ 

re-transfer is necessary to enable the holder to recover. which, mvithoat 
7 Martin, N.S. 255. 2 La. Reports, 193. : roucing ee 


j . and secures the 
II. The note referred to in the act of mortgage, and identi- paywent “ete 


fied with it by the certificate of the notafy, stipulates for an note, ie evidenee 
interest at the rate of ten per cent. per annum, and is made shligdiin, a 
payable eighty-five days after date. The mortgage, without oe Bras 
reciting the interest, refers to and secures the payment of the rest therein, 


61 
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Eastenx Dist. note, which is evidence of- the principal obligation. The" 
Rea. 2. mortgage, therefore, covers the stipulated interest. But it is 
—— - contended, that the interest is not to run after the maturity 
panies. Of the note, and that the judge erred in issuing the order of 


wadeebiete seizure for interest, until final payment. We think the 

a sone judge did not err. Article 1931 of the Louisiana Code, pro- 

was made paya vides, that “in contracts stipulating a conventional interest, 
ity-five 


po eshty-tve it isdue, without any demand, from the time stipulated for 


Held, that the jts commencement until the principal is paid.” 
interestrun from ° : 
the date of the The appellee in his answer, prays for damages of ten per. 


ax” saan cent. as for a frivolous appeal. The grounds upon which the 


any demand at ief i i i ini 

aus: at appellant seeks relief in this court are, in our opinion, untena- 
The Supreme ble; that which relates to the endorsement having been 

Court, in itsdis- 4. 3. : s 

eretion, will ree adjudicated upon by this court, in several cases, and, as relates 


_ damages a8 to interest until final payment, the principle is settled in the 
r a. frivol- ‘ ‘ 
ous appeal, even most unequivocal manner by the article of the Code above 


when th ds . ; 
of deferse are referred to. But we do not consider this one of the cases 


when the prin. Which require us to inflict a severe penalty on the appellant. 


ples upon which 


. om cottbed ‘by It is, therefore, ordered, adjudged and decreed, that the 


previous adjadi- jydgment of the Parish Court be affirmed, with costs. 


cations, 
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PETIT ET ALS. 0S. DRANE. DRANE, 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The service of citation of appeal, on the attorney at law of the appellees, 
when it is admitted the latter are residents of the parish where suit 
is brought, is illegal, and the appeal will be dismissed. 


This suit is brought by the plaintiffs to recover the sum of 
nine hundred and four dollars and forty cents, for work and 
labor done, and materials furnished, at the instance and 
; request of the defendant, according to an account annexed. 
The defendant avers, that he employed the plaintiffs, while 
acting in his capacity of assistant quarter-master and agent 
of the United States army, and with the full knowledge of the 
plaintiffs that he did so act; that the United States alone 
are liable for any just amount which may appear to be due. 
He excepts to the plaintiffs’ right to sue him in his individual 
capacity, and that the action cannot be maintained. In 
answering to the merits, he denies that the plaintiffs done the 
work, or that it was worth the price charged; and sets up 
payments, made in his official capacity, to the persons who 
done the work, as offsets to the demand against him. _ 
There was judgment rendered in favor of the plaintiffs, and 
the defendant appealed. — 

’ : The appeal was made returnable to the Supreme Court, the 
4 first Monday of November, 1834. The sheriff returned, that 
he had served the petition and citation of appeal on the 
appellees, by handing the same to their attorney at law. 


-— 
ete 


baie 


: : Benjamin, for the plaintiffs and appellees, took a rule on the 
appellant, to show cause why the appeal should not be dis- 
| missed, for illegal service of the petition and citation of 


appeal. 


— st 
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Easrerx Dist. 2. He showed by his affidavit, that the appellees were 

December, 1854. residents of the parish where the suit was instituted, and 

revit st ais. had a known domicil therein, which he would have pointed 
paaxz, ut to the officer, had application been made to him. 


Lockett, contra, contended, that the plaintiffs had no known 
place of residence, at which they could be found, or domicil, 
at which to leave the citation. In such cases, and when it 
is not known that they reside out of the state, the party is 
without a remedy. The law makes no provision for it. The 
party should, therefore, have the right to make a new service, 
when the domicil or residence of the appellees is found. 

2. It is now admitted, in this case, that the service of 
citation of appeal is not good. We ask the court for time ~’ 
to make it good, by a new citation and service. When the 
errors and omissions in making service are not the fault 

‘ of the appellant, time will be given, if applied for, before 
or at the time of hearing the cause. Code of Practice, article 
898. | 


Bullard, J., delivered the opinion of the court. 


The appellee urges the dismissal of the appeal, in this case, 


_The service of on the ground that there has been no due service of citation 
4 ad a pe appeal. The service was made on the attorney at law, 


to’ t law of 4 - : 
ong feat ha although it is admitted that the appellees are residents of 


when it is ad- New-Orleans. Article 582 of the Cede of Practice, requires 
=. enenne st the sheriff to serve the petition and citation on the appellee, 
poy nyredetorog if he reside within the state, or his advocate, if he do not, 
- illegal and the either personally, or by leaving them at their place of usual 
dismissed. domicil. 


It is, therefore, ordered, that the appeal be dismissed at 
the costs of the appellant. 
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LOZE_vS. DIMITRY ET ALS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The seizure under writ of fiert facias, of a schooner or other moveable 
property of the husband, takes it from his possession, so that a subsequent 
judgment against him by his wife, with her legal mortgage, cannot 
affect it. 

Among the different privileges and mortgages, which may exist on ships 
and other vessels, none is given to the wife. 

Ships and vessels are subject to hypothecation, though not like immoveables 
and slaves; but only according to the laws and usages of commerce. 

The legal mortgage of the wife does not attach to ships and vessels, as the 
hypothecation is not effected according to the laws and usages of 


commerce. 


This case grew out of a conflict of claims between the 
plaintiff, who had seized two schooners under a judgment and 
execution against the defendant Dimitry, and his bins who 
claims a privilege on said vessels. 

The plaintiff obtained judgment against Dimitry, and in 
virtue thereof seized twoschooners belonging to the defendant, 
on the 30th January, 1834. The defendant’s wife obtained 
judgment of separation of property, on the 17th February 
following, for a large amount of dotal and paraphernal pro- 
perty, with legal mortgage on her husband’s estate. _ She 
intervened in the seizure, and opposed it on the ground that 
she had a higher privilege and mortgage, and prayed that 
the property be sold to satisfy her claim. 

The district judge was of opinion, that when the wife 
obtains a judgment for the restitution of her paraphernal and 
dotal .property, her mortgage being a latent one, attaches to 
all the property of the husband; that the schooners, 
though under seizure, were still his property until sold, and 
were liable to her mortgage. Judgment was rendered for 
the intervenor. The plaintiff appealed. 


January, 1835. 
LOZE 


DIMITRY ET ALS. 
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Eastzrx Dist. Grailhe, for the plaintiff, insisted that, by the seizure, the 

January, 1835. seizing creditor obtained a privilege on the vessels, which 
sags could not be opposed by the claim of the intervenor, whose 

<<: judgment was rendered afterwards. ~ Code of Prac. art. 722. | 


Canon, for the intervenor and appellee, contended that the 

wife’s privilege or mortgage, was of a higher class than that 

- of the seizing creditor, and her mortgage extended to all the 
husband’s property. Code of Practice, 396. 


Martin, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment, which decrees 
to the wife of the defendant (she being an intervening party), 
the proceeds of two schooners, seized by the plaintiff, under 
an execution issued in pursuance of a judgment obtained 
against said defendant, on the 30th January, 1834, while the 
judgment by which the intervening party obtained a separa- 
tion of property and liquidation of her claim, was not render- 
ed until the 17th of February following, and that too, after 
the seizure of the schooner, under his (the plaintiff’s) writ of 
fieri facias, which put an end to the defendant’s possession of 
these vessels. . 

The counsel for the appellant contends, that the seizure 
under the Code of Practice, article 720, vested in the plaintiff 
a privilege on the property seized, which entitled him to a 
preference over all other creditors. 

On behalf of the intervening party, it is urged that the 
privilege claimed, under the article of the Code of Practice 
cited, is only a privilege over other common creditors, which 
does not stand in the way of higher privileges, when asserted 
in due time. We are referred to the Code of Practice, . 

~ article 396, where the mode in which those who have a higher 
privilege than the seizing creditor may assert it; that the 
wife has a tacit mortgage on all her husband’s property, 
susceptible of being mortgaged, amongst which ships and 
vessels are expressly classed. La. Code, 3256, No. 4. 
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It appears to us, that the schooners having been levied Easteew Dror. 
on, under the writ of fieri facias, were taken out of the /#mary, 1886. 


possession of the defendant; and his wife, therefore, could not LOZE 
acquire a privilege on them, by a judgment posterior to the a 
seizure of moveable property. La. Code, art. 3182. The seizure 
eos . : under a writ of 
The Louisiana Code, article 2304, et seg. recites the jferi facias of a 
different privileges which may exist on ships and vessels; “boonerorother 
among those, none is given to the wife. of the hrs 


Ships and vessels are indeed susceptible of being mortga-~ from his posses- 
ged, but not like immoveable property. The mortgage of scbchopelnie 


ships and vessels (or, to speak more correctly, in the language Dy bisevife, with 
of the Louisiana Code, art. 3272), the hypothecation of ships her legal mort- 
and vessels does not take place, like that of immoveable (°85,“""* “~ 


property and slaves, but according to the laws and usages ,Amons the dif- 


of commerce. They are not mentioned in that part of the and mortgages 
in °y ei msl t which may exist 
Louisiana Code which treats of legal and judicial mortgages, on ships and 


and not classed with immovable property and slaves, as being te. earn 


; : the wife. 
susceptible of mortgage. Ships and ves- 


From this view of the case, the District Court erred, in sels are subject 
sustaining the claim of the intervening party. In our opinion, howe —— 
odes H immoveablesand 

she had no privilege, because the schooners, by the seizure chante, 150 cae 


under the plaintiff’s execution, were taken out of the posses- according to the 


sion of the husband, the wife’s debtor, before the dissolution — 


of the marriage partnership. She had no mortgage thereon, beeper er 


as the hypothecation or mortgage on them as ships and vessels = mat tind to 


‘had not been made or executed according to the laws and sei, as the hypo- 


thecation is not 
usages of commerce. : _ effected _accord- 


ing to the laws 
_ It is, therefore, ordered, adjudged and decreed, that the cmmenen « 
judgment of the District Court be annulled, avoided and 
reversed ; and. that the claim of the wife and intervening 


party be dismissed, with costs in both courts. 


ferent privileges / 








a a thn 





Eastern Dist, 
January, 1835. 


MALCOLM ET AL. 


SCH, HENRIETTA 
ET ALS, 
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MALCOLM & WOOD vs. SCHOONER HENRIETTA ET ALS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The provision in the Louisiana Code, that “ships and other vessels” are 
susceptible of being mortgaged, is restricted to hypothecations, made 
according to the laws and usages of commerce. In whatever cases those 
usages and laws would recognise the validity of an hypothecation of a 
vessel, our Code also recognises it, and in none other. 

So where a conventional mortgage on a schooner, executed by the owner, 
in favor of a creditor, to secure the payment of a debt, and duly recorded 
in the mortgage office, was sought to be enforced: Held, that such a 
mortgage has no effect; and that ships are not subject to the same 
incumbrances which attach to immoveables, as lands and slaves, situated 
within the constant operation of the laws of the state. 


This is an action against the owner and schooner Henri- 
etta, for supplies furnished, amounting to six hundred and 
ninety-nine dollars and fifty cents, in which the plaintiffs . 
claim judgment with a privilege on said vessel, and pray 
that she may be provisionally seized, and held subject to 
their demand. 

Holston intervened, and set up a demand against the said 
schooner and her owner, for the sum of five hundred and 
forty-two dollars, secured by a special mortgage, duly 
recorded in the mortgage office, and claims to be paid in 
preference of all other creditors. He denies that the plaintiffs 
have any privilege, and that if they ever had one, it is 
extinguished by the departure of the vessel since their claim 
attached. 

Gedney also intervened, and claimed four hundred and 
twenty dollars and seventy-seven cents, for work done and 
materials furnished, as a ship carpenter on said schooner, 
and claimed to be paid, as a privileged creditor, in preference 
of all others. 

Several sailors put in privileged claims. 
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The district judge fixed a day to hear and try the several Easrzaw Disr. 
claims against the schooner and her owner, and to class January, 1895. 
them according to their privileges; and after hearing the maxcoum xr at. 
parties and examining their several pretensions, proceeded gc. Bi. ao 


to give judgment in the following manner: “Miller and 
Living, who are sailors, are entitled to be paid their wages 
for the last voyage, in preference to all other creditors.” 
“Holston not having established his claim to be of that char- 
acter, for which a mortgage can be given on a vessel, his 
intervention must be dismissed.” ‘The only remaining 
claim, is that of Malcolm and Wood, which is privileged 
against the owner, in its full extent. As to the claim of 
Gedney, the privilege is extinguished, the vessel having 
made several voyages since the debt accrued.” 

Holston and Gedney applied for a new trial, which was 
overruled. Holston, the mortgage creditor, appealed. 


Carter, for the plaintiffs, made the following points : 

1. The provisions of the La. Code, which admit that 
ships and other vessels may be mortgaged, when interpreted 
in connexion with the articles of the Civil Code and the 
maritime law, show that the mortgage must have grown 
out of the necessities of the trade of those vessels, or created 
for their advantage. La. Code, art. 3256, No. 4. Civil 
Code, art. 38, p. 458. 

2. The provisions of both codes, when all taken together, 
show conclusively, that ships and all trading vessels, can 
only be mortgaged or hypothecated according to and are 
governed by the principles of the maritime law. La. Code, 
art. 3272, 3256. No. 4. Civil Code, art. 38, p. 458. 

3. If there be a doubt as to the law, or if the articles of the 
codes are not positive, and establish the construction for which 


. we contend, the interpretation given by the District Court 
should at any rate prevail, and that vessels or ships ought 


not in any case be susceptible of mortgage, unless fur the use 
and to relieve the necessities of the vessel. 
4. The account of the plaintiffs, is for supplies in money 


and articles furnished the vessel, which give a privilege on 
62 
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Easrenx Dist. her of the highest rank. The bare mortgage claim of 
January. 1835. Holston, the appellant, cannot in any respect be. admitted 
matcore Eraz. iN competition with our claim. 


SCH. HENRIETTA 


5. Vessels are subject to peculiar privileges known to all 
the world; but where an individual takes a mere mortgage 
for a sum lent, or to secure a debt due by the owner, it 
cannot affect the vessel, and the lender or creditor must 
abide the consequences, which the codes and the maritime 
law inflict in such cases. 


Roselius, for the appellant. 

1. Ships and other vessels, are made susceptible of 
conventional mortgage, by the positive enactments of our 
code. La. Code, 3256, No. 4. 

2. The plaintiffs have no privilege on the vessel. If they 
ever had any, it has been lost by permitting the vessel to 
make a voyage. The privilege only attaches for supplies 
furnished, previous to the departure of the vessel. 


Bullard, J., delivered the opinion of the court. 

In this case the court is called on, for the first time, to 
consider and give an interpretation to those articles of the 
Louisiana Code, which relate to the mortgage of ships or 
other vessels. The question arises in the distribution of the 
proceeds of a schooner, sold in pursuance of a provisional 
seizure, sued out by Malcolm & Wood, to reimburse them- 
selves certain supplies furnished by them, and for which 
they claim a privilege. Several persons intervened, and 
among others L. Holston, who exhibits a special conven- 
tional mortgage on’ the schooner, executed by the owner 
before a notary, and recorded in the office of the recorder of 
mortgages, in this city. 

Article 3256 of the code, enumerates among the objects 
susceptible of mortgage, “ships and other vessels.’ When 
treating afterwards of conventional mortgages, it declares 
(article 3272) that “hypothecations of ships and other 
vessels, are made according to the laws and usages of 
commerce.” The opinion that the legislature intended to 
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restrict the mortgage of ships, to the cases in which such Ee Revs 
hypothecation would be considered as valid, by the usages of ee re 
commerce or the commercial law, is much strengthened by se 
the fact, that by the same code, neither a judicial nor a scu. aexnierra 
: ET ALS. 
legal mortgage attaches to that species of property. The «.. rovision 
hypothecary creditor can only exercise his right on immove- in the Louisiana 
: Code, that ‘‘ships 
ables and slaves. We have recently had occasion to eX@- and ‘other ves- 
. . 7 ] ”? susce 
mine the subject, in relation to the legal mortgage of the foi. “or being 
wife, to secure the restitution of her dower, and came to that mortgaged, _ is 
- ARe - restricted to hy- 
conclusion. See the case of Loze vs. Dimitry et al., ante, 485. pothecations_ 
The declaration that ships are susceptible of mortgage, is de, sccording 
among the amendments of the old code, which contained no usages of com- 
Pine . eesas merce. In what- 
such enunciation in distinct terms. That code, after enu- ever eases. thoes 
merating the objects susceptible of mortgage, and declaring \ould recognise 
that moveables shall no longer be subject to be mortgaged, Nee —_Ss. 
either generally or specially, declares that “the present dis- a vessel, our 


position, in no way alters or effects the dispositions of the — ie ont 
maritime or trade laws, respecting ships and sea vessels.” %¢ er. 
Although there is a difference in the phraseology of the old 
and new codes, there is in our opinion no difference substan- 
tially, in their provisions on this subject. They both recog- 
nise, as a general principle of our municipal law, that 
moveables are not susceptible of mortgage, but at the same 
time, admit an exception as to ships and vessels, under the 
maritime law, which as the compliment of the law of nations, 
founded on the general acquiescence of commercial states, 
regulates and controls the great interests of navigation and 
commerce, except so far as it is repugnant to a positive law 
of the state. The old code contains only a reference to 
the usages of trade, in relation to the hypothecation of 
vessels; the amendment simply declares, that ships and 
other vessels are susceptible of mortgage, and then qualifies 
the principle by declaring, that such hypothecations are made 
according to the laws and usages of commerce; the one 
leaves the principle, that ships are in some cases susceptible 
of mortgage, to be deduced as an inference from its general 
provisions on that subject matter; the other announces that 
susceptibility in positive terms, according to the forms, and in 
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EaSterw Dist. the cases established by the commercial law. We consider 
January, 1835. both as declaratory laws, recognising the existence of the 
matcoum Er at. commercial law, as a system distinct from, and co-existing 
scu. uawnrerra With the municipal code, and giving effect to hypothecations 
kT 418. —_ of ships, made according to such usages, notwithstanding the 
general maxim, that moveables are not susceptible of 

mortgage. 

Although it is generally unsafe to rely on arguments ab 
in convenienti, in the interpretation of laws, yet the view we 
have taken of this part of the code, is confirmed by a consid- 
eration of the consequences, which might result from a differ- 
ent conclusion. If it were settled as a principle, that a 
mortgage in the ordinary form, and to secure the payment of 
a debt,.no matter what might be its origin or consideration, 
would follow the ship into whose ever hands it might come, 
and adhere to it amidst all the changes and hazards incident 
to navigation, how could the master of a vessel, belonging to 
the port of New-Orleans, procure funds in a foreign port, on 
the credit of her bottom ; funds, perhaps absolutely necessary 
for repairs or other exigencies of the vessel? Such a system 
would not only be productive of injurious impediments to 

So where commerce, but might lead to enormous frauds. The purchaser 
i. of a vessel in any foreign port or at sea, looks only to the 
schooner, exe- register or other ship-papers, to ascertain the title and the 


euted by the © a 

owner, in favor jncumbrances. The principle now contended for, by the 
of a creditor to ; 

secure the pay- appellant, would compel him to resort to the office of the 
asians register of mortgages; and where is such a mortgage to be 
ot sige registered? We cannot suppose, that the legislature intend- 
ah to be en- ed to subject those great instruments of commerce, “ which 


rece have are built to plough the seas, and not to rot by the walls,” to 


e has no ef- the same incumbrances which attach to lands, situated 
ects; and that 


ships are not within the constant operation of its laws, or to slaves, who, 


ng A be although capable of being removed, are generally destined to 


branees which ; carats : ‘ 
peach to” im, its cultivation. ‘The emperor Antoninus, when interrogated 


moveables, as concerning a question of navigation, repeated the declaration 


—— ae dg Augustus, “I am the master of the earth, but the Rhodian 


the constant ope- : : ” . . 
ration of the LW is. mistress of the sea.” He recognised, as our legislature 


Jaws of thestate. has, the existence of a commercial code, upheld by general 
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consent, growing out of the mutual wants of nations, and Easrerw Drst. 
founded on principles of natural equity, which are of univer- January, 1835. 
—————— == 


sal obligation.. In whatever cases those usages and laws 
would recognise the validity of an hypothecation of a vessel, 
our code also recognises it, and in our opinion in none other. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


TOBY vs. MAURIAN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


No recovery can be had of the endorser, until demand of payment has been 
made on the drawer or maker, or on his heirs or legal representatives if 
he be dead, unless the impossibility of making such a demand is shown, 

So where the maker of a note died on the last day of grace, the notary, on 
calling at his domicil being informed of his death, protested the note for 
non-payment, and notified the endorser thereof: Held, that there was no 
demand of payment sufficient to bind the endorser. 


This is an action against the endorser of a promissory note, 
signed by A. Peychaud, for one thousand dollars, payable to 
the order of the defendant, and by him endorsed to the plain- 
tiff. The latter alleges, that payment was duly demanded 
of the drawer, and the note protested for non-payment, of 
which the defendant as endorser had due notice. He prays 
judgment against said defendant for the amount of the note, 
interest and costs. 

The defendant pleaded the general issue; admitted his 
signature, and averred that he was not liable as endorser, 
because the note had not been legally protested, nor had he 
been legally notified of its dishonor. 


TOBY 
ve. 
MAURIAN, 
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The protest states, “that the notary went to the house 
formerly occupied by the drawer in order to demand payment, 
and was informed by a servant whom he found there, (no 
other person being about the premises) that Peychaud, the 
maker of the note, was dead.” _ 

Vinot, the notary’s clerk, states the note was protested on 
the last day of grace, being the 27th February, 1834. That 
on the day of the protest, he made demand of payment of 
the note, at the domicil of Mr. Peychaud, who was then a 
corpse in the house, and was told by a mulatto woman, the 
only person present, that it was the day of the funeral. 

It was proved the defendant had notice of this protest. 
The evidence also showed, that the maker of the note left a 
widow and two brothers. 

The district judge was of opinion no other demand was 
necessary, than simply to protest the note for non-payment, 
and notify the endorser thereof, and that he would be held 
liable. The court relied on the case of Hale vs. Burr, 12 
Mass. Reports, 86, in support of its opinion. Judgment was 
given for the plaintiff, and the defendant appealed. 


Lockett, for the plaintiff, insisted that this case did not 
come within any of the rules or principles established in 
former cases. That no demand was necessary in this case, but 
that the endorser was simply to be notified of the non-payment 
of the note, and that he would be looked to for payment. 

2. He relies on the reasons and authorities referred to in 
the opinion of the district judge, as being correct, and which 
should prevail in this case. 


Roselius and Mazureau, for the defendant, argued from the 
following points and authorities. 

1. The defendant is not liable as endorser, because no 
demand of payment was made on the widow or heirs of the 
deceased, even at. the domicil of the maker of the note; nor 
is there any thing equivalent toa demand of payment in this 


case. 
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2. A demand is absolutely necessary to be made on the Eastznw Disr. 
maker of a note or bill, or of his heirs, or on his legal repre- 7@™uary> 1885- 
sentative, if he be dead. Due diligence must be used to — 
discover their residence ; and none of these pre-requisites  ™auaian. 
having been complied with in this case, the endorser is thereby 
discharged. Chitty on Bills, 268, Am. ed. 1817. Ed. of 1828, 

‘p. 317. Bayley do. 128. 2 Practical Abr. of Com. Law Cases, 
288, 292. 3 Peters, 89. 7 Ib. 364. 1 Pardessus, 392. 


Pothier Contrat de Change, No. 146. 


Martin J., delivered the opinion of the court. 


The defendant is sued as endorser of a promissory note, 
for one thousand dollars, executed by Peychaud. Judgment 
was rendered against him for the amount claimed. He now 
claims a reversal of the judgment, on the ground that he 
was condemned as endorser to pay the sum demanded, when 
payment was never demanded from the maker, nor from any 
person representing him, or succeeding to his rights and 
obligations. No 


: recovery 
The record shows that the maker of the note, died on the can behadof the 
endorser until 


last day of grace, or during the night preceding it. That demand of pay- 


when the notary’s clerk called at the house and late domicil ™¢yt hss een 


of the drawer of the note sued on, to demand payment, he page ne 
r on eirs 
found no_ person present, except a mulatto woman, who or legal repre- 
informed him of the death of Peychaud, and pointed him to j.. aed aes 
the corpse in the coffin. The note was then protested without ‘he impossibili 
any inquiry or demand being made, of any heir or representa- * demand te 


e own. 
tive of the deceased. So where the 


It is clear that no recourse can be had against the endorser ker of a note 
of a note, until a demand has been made on the maker, if day of grace, the 
living, or on his heir or legal representative after his death, at bie domiel 
unless the impossibility of making such a demand is made cibh aceon, 
apparent. This has not been shown in the present case, tested the note 
The authorities on this point, and which support the position shent snd. anes 
here laid down, are numerous ; of the highest character and hereof, ea 
authority, and conclusive on this subject. Chitty.on Bills, that there wasno 
317, ed. 1828. Bayley do. 128. 2 Practical Abr. of Am. sontwitivictte 
Cases, 288, 292. 8 Peters, 89. 7 Ib. 287. 7 Martin, 364, bind the en 


1 Pardessus, 392. Pothier Contrat de Change, No. 146. 
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E,stenx Dist. It -is, therefore, ordered, adjudged and decreed, that. the 
January, 1835. judgment of the District Court be annulled, avoided and 
ouivien reversed; and that judgment be entered for the defendant, 


vs. ° . 
eae: with costs in both courts. 


OLIVIER VS. ANDRY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. - 


The endorser of a note is not entitled to relief, on the ground of error or 
fraud, because the previous endorsement is a forgery committed by the 
drawer, unless he shows that such error was caused by the plaintiff, or 
that he participated in the fraud. 





Whether the endorsement of a note was made for the accommodation of the 
drawer, or taken in the regular course of business, the holder can look to 





his immediate endorser, even if the endorsement preceding it is a forgery. 


Every endorsement is essentially an original contract, equivalent to drawing 
a bill in favor of the holder, on the acceptor or obligor. 





This is an action on a promissory note, protested, for four 
thousand dollars, against the second and last endorser, drawn 
by A. Foucher, jr. to the order of F. Saulet, on which his 
name was endorsed, and which was subsequently endorsed by 
the defendant. 

The defendant admitted his signature and endorsement ; 
but averred that the endorsement of Saulet was a forgery, 
known to the drawer thereof, for whose use and accommoda- 
tion he endorsed the note; and that his endorsement was 
fraudulently obtained by the drawer’s counterfeiting Saulet’s 
endorsement, and without consideration. 

The evidence showed that the plaintiff refused to take the 
note sued on, until the defendant assured him his endorsement 
was genuine. He then took it in renewal of another note of 
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the same drawer. It was also shown'the note was duly Easrsew Dist. 





protested for non-payment, and notice thereof given to the January, 1835. 


defendant. The defendant proved the endorsement of Saulet 
to be a forgery, committed by the drawer of the note. 

On these pleadings and evidence, the cause was submitted 
to a jury. - 

The district judge refused to charge the jury, “that the 
endorser on a note, by the mere fact of endorsement, guaran- 
tied the genuineness of the signatures of the preceding 

_parties thereto, to the subsequent endorsees and holders.” 
But the judge charged in substance, that if the jury believed 
the plaintiff, who is the holder, was a party to the contract, 
by which the note in question was drawn and endorsed by all 
the parties to it, the name of Saulet being forged, is a fraud, 
which entered into the original contract, against which Andry 
the last endorser may avail himself; but if the holder was no 
party to the original contract, but took the note in the course 
of business, or discounted it after it was made, without any 
previous agreement with the parties to it, the forgery of 
Saulet’s name as the first endorser, is no defence to the 
defendant, who is the second and last endorser. 

The jury returned a verdict for the plaintiff. The defend- 
ant moved for a new trial, on the ground that the verdict was 
contrary to law and evidence, which being overruled and 
judgment rendered confirming the verdict, the defendant 


appealed. 


Benjamin, for the plaintiff. 


1. The only question which this cause presents is, whether 
in an action against an endorser on a negotiable note, the 
fact that a prior endorsement is forged, forms a legal defence 
against a bond fide holder. 

2. The plaintiff contends that the defendant, by endorsing 
the note sued on, guarantied and admitted the signature of 
every antecedent party, and is liable even though such signa- 
tures were forged. This principle is fully established by the 

63 
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Eastsrn Dist. following authorities. Bayley on Bills, 312-13. Chitty on 
January, 1835. Bills, 397. 1 Lord Raymond, 443. 2 Campbell, N. P. C. 

ouvisn = -182.._- 10 Wheaton, 353. 

ANDRY. 3. But it was argued for the defendant in the court below, 
that this was an accommodation endorsement. This court 
has frequently decided that, in relation to third persons and 
bond fide holders, the obligations of accommodation endorsers 
were co-extensive with those of endorsers of business paper. 
See the cases of Nolte vs. Their creditors, '7 Martin, N. S. 
12. Weir vs. Cox, '7 Martin, N. S. 369. Dorsey vs. Their 


creditors, '7 Martin, N. S. 499. 


De Armas, for the defendant and appellant, insisted that 
the name of the first endorser being proved to be forged on ~ 
the note, was sufficient cause to exonerate and discharge the 
defendant from his endorsement. 

2. That the defendant endorsed the note in error, supposing 
the preceding endorsement to be genuine, which alone is suffi- 
cient to annul the engagement he thereby contracted. La. 
Code, 1875, 1876. 

8. The engagement or contract of endorsement is void, 
by the nullity resulting from the fraud committed by one of 
the parties, to wit: the drawer of the note. La. Code, 1841-2, 


Bullard, J., delivered the opinion of the court. 

This suit is brought by the holder against the endorsers of 
; a promissory note, and the record furnishes evidence of the 
The endorser endorsement, of a demand and protest, with due notice of 


of a note is not 
entitled to relief non-payment. 


on the groundof The defence relied on is, that a previous wines on the 


e fi 
Sesmal dhe poo! note was not genuine but a forgery committed by the drawer 


— ssislieery himself, and that the note was endorsed by the defendant 
committed by the through error, he believing the previous endorsement to be 


drawer, unl 
he shows that genuine. The counsel for the appellant, in support of this 


veal ged ‘Le ground, refers us to articles, 1875 and 1876 of the Louisiana 


pec that Code. We are of opinion, that he is not entitled to be 
in the fraud. ” eelioeel on the ground of error or fraud, without showing 
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that such error was caused by the plaintiff, or that he partici- Easrsnx Disz, 
pated in the fraud. Such in substance was the charge of the J@m™ary+ 1835. — 
judge, on the trial in the first instance, and we think it ouvir 


- correct. The plaintiff took the note in renewal of another —_axpnr. 


by the same drawer, after making inquiry of the defendant, Whether the 


. . : d tof 
whether his endorsement was genuine, who assured him that note was made 
it was. Nothing was said about the previous endorsement of oe 
Saulet. The plaintiff, therefore, took the note on the credit — or taken 

, e 


of the defendant’s endorsement, and no privity is shown pedigs 5 
between the -plaintiff and the drawer, in relation to the Do{he holder 


forgery. Whether the endorsement was for the accommoda- immediate _o 
tion of the maker, or in the regular course of business, is, in the endorsement 
ee . ° . Pe eae receding it isa 

our opinion, immaterial. Every endorsement is essentially an | ea, 
original contract, equivalent to the drawing of a new bill in Every, endorse- 
ment 1s essen- 


favor of the holder, on the acceptor or obligor. The obliga- tially om origi- 
tion of the endorser is, that if the obligor or acceptor does not quivalent . to 
pay at maturity, he will pay, on due notice of the dishonor of eS ae 


the bill. The forgery of a previous endorsement, does not holder on the 
release him from that obligation towards a bond fide holder, pees sa x 
who took the note on the credit of his endorsement. The 
doctrine on the subject appears well settled, and in our 
opinion the verdict of the jury was legal and correct. Chitty 
on Bills, 484. 
It has been ruled in England, thet the holder may declare 
against his immediate endorser, as on a bill of exchange, 


directed to the acceptor and payable to the plaintiff. Ib., 461. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


BOREE, f. m. c. vs. KELLAR. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a judgment was rendered by default and signed according to law’ 
after the cause was set down for trial and the defendant notified thereof, 
he cannot afterwards obtain relief, by having the judgment set aside, and 


the cause tried de novo. 


This is an action to recover from the defendant a slave, 
alleged to be worth eight hundred dollars, and his hire 
amounting to one hundred and fifty dollars in addition ; which 
slave the plaintiff alleges, is in the possession of said defend- 
ant, who refuses to deliver him or to pay the amount of his 
hire. 

The defendant pleaded a general denial. The counsel 
who put in the answer of the defendant, afterwards erased 
his name from the case, which was set for trial on a particu- 
lar day, and the defendant notified in person to attend. 

The plaintiff went on and took judgment by default, and 
which after the lapse of three judicial days, was signed by 


the judge. 


The defendant filed his affidavit with that of his counsel 
setting forth a variety of circumstances, which caused a mis- 
apprehension in relation to the attorney who was to defend 
him, and in consequence of which, no defence was made, and 
averring he has a good defence to the plaintiff’s action, which 
he has ever been ready to make. He prays that the judg- 


. ment be opened and the cause tried de novo. 


The parish judge overruled the application and the 
defendant appealed. 


Soulé, for the plaintiff and appellee. 


L. C. Duncan, for the appellant. 
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Mathews, J., delivered the opinion of the court. Eastznx Dist. 
In this case it appears by the record, that an answer had from s. im 
been filed on the part of the defendant, the cause at issue and 7°" £™* 
regularly set down for trial. At the trig] no person appeared = *==aR. 
to sustain the defence, nor did the defendant appear himself, 
although summoned. 
The case was consequently tried ex parte, and judgment 
rendered in favor of the plaintiff, and signed by the judge where a judg- 


after i ition. : 1 i ment was ren- 
three days afteritsrendition. In this state of things a motion dered by default 


was made in behalf of the defendant, to set aside the judg- and signed ac- 


ment thus pronounced and to have the case tried de novo, — te — 


which being overruled by the court, the defendant appealed. perpen 


The interests of the appellant seem to have been neglected emery yo 
in the court below, if he really has a good defence. But not afterwards 


, . , oe ae 
who is to blame for this negligence does not appear. In alll fing the judge 
events he cannot be relieved without a palpable violation of ment set aside 


the rules of practice, on the subject of trial and judgment. webdeemee.. 


See the case of Small vs. Flint and Thomas, ante, 352. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





| 
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HERMANN ET AL. 
vs. 
LOU. STATE 
INSURANCE CO, 


CASES IN THE SUPREME COURT 


HERMANN & SON v8. LOUISIANA STATE INSURANCE CO. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where A takes out a policy of insurance on a vessel, for whom it might 
concern, takes in a partner in the ownership of the vessel insured, and 
afterwards transfers the policy by special endorsement in his individual 
capacity to the plaintiffs, who show a total loss, payment of the loss_to 
them, will liberate the underwriters. They contracted with A, and 
whether as principal or agent is immaterial. 

Where the plaintiffs and intervening parties unite in a prayer, that the 
defendant be condemned to pay the sum demanded, and his liability is 
established, he will be required to deposit the money in court, to abide 
the final decision between the claimants. 


This is an action to recover of the Louisiana State Insurance 
Company, the sum of four thousand dollars, on a policy of 
insurance taken out by Alexander Baron, on the schooner 
Eliza Thomas, “ for whom it might concern.” 

The plaintiffs allege they are the transferees of said policy, 
and entitled to recover its amount. That the interest and 
ownership of said vessel was in Baron and Dufart, which has 
been lost by the perils insured against, and abandoned to the 
underwriters, of which they have had due notice. 

The insurance company pleaded a general denial ; admit- 
ted the execution of the policy, but specially denied that 
Baron and Dufart had any interest in the vessel as alleged, or 
that any proof was ever made thereof. They aver that any 
amount which may be due on said policy, has been seized 
under writs of fieri facias, one in the case of Kohn .& 
Bordier vs. A. Baron, and the other in the case of Delpeuch 
vs. Dufart, of which matters they pray judgment and for 
general relief. 

The evidence of the case shows, that on the 10th July, 
1833, A. Baron caused insurance for four thousand dollars, for 
account of whom it might concern, to be made on the schooner 
Eliza Thomas, and on the 7th March, 1834, transferred the 
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policy by special endorsement, in his individual capacity to Easrerw Disr. 


the plaintiffs. 
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A loss within the policy has been admitted and adjusted, uzxmaxn xr at. | 


at three thousand nine hundred and twenty dollars. No 
proof of interest was made until the present time. 

The creditors of Baron and those of Dufart have interven- 
ed, but the case was tried as between the plaintiffs and the 
insurance company. 

The plaintiffs produced in evidence an act of sale from 
Lesseps to Dufart, dated the 10th December, 1832; also, 
articles of partnership between Dufart & Baron, dated the 
Ist July, 1833, by which the schooner Eliza Thomas was put 
into the partnership. 

On these pleadings and the testimony adduced by the 
plaintiffs, the cause was submitted to the court. The district 
judge was of opinion the interest in the property insured, was 
in Baron and Dufart, and that the former by his individual 
endorsement, did not transfer this interest to the plaintiffs. 
Judgment of non-suit was entered, from which the plaintiffs 
appealed. 


Strawbridge, for the plaintiffs and appellants. 


Eustis, contra. 


Bullard, J., delivered the opinion of the court. 

This suit was instituted by the plaintiffs as assignees of a 
policy of insurance effected by A. Baron, on account of whomit 
might concern, on the schooner Eliza Thomas, and subscribed 
by the defendants for four thousand dollars. They allege a 
total loss by the perils insured against, and a transfer to them 
of all interest in the policy, with notice to the underwriters, 
and that the interest- and ownership of the schooner, was in 
Baron and Dufart. 

The defendants deny generally the allegations in the peti- 
tion, except the execution of the policy, and specially the 
interest in the schooner as alleged, or that any proof was ever 


ve. 
LOU. STATE 
INSURANCE CO. 
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Eastenx Dist. made of it. The total loss is admitted and adjusted at 

January, 1835. three thousand nine hundred and twenty dollars. 

urmmanx stat. Previously to the inception of the suit, a writ of fieri facias 
tov. srare Which issued on a judgment recovered by Kohn & Bordier, 


INSURANCE CO, acainst A. Baron, was levied on the rights, credits, moneys, . 
effects, &c. of Baron in the hands of the defendants. Ano-. 


ther execution in the case of Delpeuch vs. Dufart, was levied 
on the same day, in the same manner, and particularly on the 
amount of the insurance on the schooner. 

Kohn & Bordier intervened in this suit, and set up their 
right under the seizure in execution, denying any legal 
assignment by Baron to Hermann & Son. They pray that 
the defendants may be ordered to pay in court the amount 
due on the policy, and finally, that it may be adjudged to 
them in virtue of the seizure. 

Antoine Delpeuch, the other seizing creditor, also, inter- 
vened, claiming the amount as the property of Dufart, who 
he alleges was the true and sole owner of the schooner. 
He prays that the money may be deposited in court. 

The case was tried in the District Court, only as between 
the plaintiffs as transferees of the policy and the insurance 
office ; and the court being of opinion that the whole interest 
in the policy did not pass by the assignment of Baron, 


aes henge pronounced judgment of non-suit, from which the plaintiffs, 
insurance on a and Kohn & Bordier appealed. 

it a emiee. The record furnishes such evidence of interest and a total 
icomnns loss, as to establish the liability of the defendants as under- 
of the vessel in- writers of the policy. Whether Baron, with whom they 


sured, and af ae . S 
canis pret contracted for whom it might concern, had a right to retain the 


peed per ee whole amount when received, is a question which concerns 
ee him and those who claim a joint interest with him; but that 
to the plaintiffs, @ payment of the whole loss to him, would have liberated the 
i eae of insurers we do not doubt. They contracted with him, and 
the loss to them whether as principal or as agent is quite immaterial. But if 


ill liberate the Pe 
underwriters. that were doubtful, the seizing creditors of his partner made 


ace themselves parties, and united in the prayer, that the defend- 
ther as principal ants should be condemned to pay the loss, leaving the 


— question still open to be decided by the court, whether Baron 
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or his assignees are entitled to retain the whole amount, or Exsrzew Drer. 
 Dufart, his acknowledged partner, to come in for a share, January, 1835, 
That question is still open, as between the original plaintiffs azamaxw er at. 
and the intervening creditors of Dufart, as well as whether joy, srars 

the creditors of Baron himself, are bound by his transfer to ™8UB4*CE ye 
Hermann & Son, or in other words, whether as to them, that plaintiffs and in- 


terveni 
transfer was complete. - den tan ee 
We are, therefore, of opinion, that the court erred in pre Se ys 
pronouncing judgment of non-suit against the plaintiffs. . pr mr to 
pay the sum de- 
manded, and his 
It is, therefore, ordered, adjudged and decreed, that the —_ alls 4 
judgment of the District Court be reversed ; and proceeding be required to 


to give such judgment, as in our opinion, ought to have been ScPosit the mo- 


rendered below ; it is further ordered and adjudged, that the sbide the final 
defendants deposit i in the District Court, the sum of three wenn the elslety 
thousand nine hundred and twenty dollars, with interest at ™ 

five per cent. from judicial demand, and that they pay the 

costs of the District Court, as to the original plaintiffs only, 

together with the costs of this appeal ; and it is further order- 

ed, that the case be remanded to the District Court for further 

proceedings, as between the intervenors and the plaintiffs, all 

other costs to abide the final decision of the cause. — 
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CASES IN THE SUPREME COURT 


STEWART vs. PAULDING. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the bidder to whom property is adjudicated at an auction sale, fails 
to comply with the terms and conditions of the adjudication, the seller 
may, at the end of ten days after the customary advertisements, re-sell 
the ‘property, by advertising it according to law, ten days, and the bidder 
is liable for the deficiency in price, between the first and the second sale, 

Neither the vendor or bidder, is obliged to perform his part of the terms of 
an auction sale, until requested to do so by the other. 

The vendor of an auction sale has the choice of two remedies, in case 
of non-compliance by the bidder, 7. e., to demand the price, or have the 
property re-sold on account of the latter. 

Where the judge a quo states the law in the way most favorable to the 
defendant in his charge to the jury, the latter has no cause to complain, 
and the verdict in this respect will not be disturbed. 


This is an action by the vendor of an auction sale, to 
recover of the defendant two thousand and twenty dollars, 
the difference in price and commissions on the re-sale, 
between the first and second adjudications, in consequence 
of the bidder failing to comply with the first. 

The defendant pleaded a general denial, and averred that 
the plaintiff could not make him a good title to the property 
bid off by him, within ten days after the adjudication, in con- 
sequence of which the sale became null and void ; that after 
the property was put up and advertised to be re-sold, the sale 
was countermanded and postponed, so that the last sale can 
have no effect or validity against the defendant. 

De Armas, witness for plaintiff, deposed, that on the 17th 
April, 1833, the plaintiff caused to be sold at public auction, 
a lot of ground with the improvements, which was adjudica- 
ted to the defendant, as the highest and last bidder, for eleven 
thousand eight hundred dollars. The plaintiff told witness 
he had agreed with the attorney of the defendant, to cancel - 
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the sale if the title was not good, and requested witness to Easrens Dien, 
examine it with the defendant’s attorney, which he did, and anwary, 1835. 


they found the titles to be correct; that the attorney of the 
defendant came to witness the same day, and told him that 
a deed of sale could be prepared, and a safe title passed ; that 
some days after deponent saw the defendant, who told him 
he had arranged his affairs to go to the north, and would 
not take the property, inasmuch as he had agreed with the 
plaintiff to cancel the sale. 

_ The lot was re-sold on the defendant’s account, for ten 
thousand dollars. The difference in price was one thousand 
eight hundred dollars, and two hundred and twenty dollars 
commission on the re-sale. 

The proc?s verbals of both sales, and the notices and 
advertisements of the second sale were produced, and the 
testimony of the auctioneers taken down in writing, consti- 
tuted the principal part of the evidence on which the cause 
was tried. 

The counsel for the defendant, excepted to the charge of 
the judge to the jury before they retired. The charge is 
fully set forth in the opinion of the court, delivered by judge 
Martin. 

The jury returned a verdict for the plaintiff, on which 
judgment was rendered for the sum claimed. The defendant 
appealed. | 


Sterrett, for the plaintiff. 


Hennen, contra. 


_ Martin, J., delivered the opinion of the court. 

The defendant is appellant from a judgment, which 
condemns him to pay the difference between the price, at 
which certain property was adjudicated to him at the first 
sale, and that for which it was adjudicated on a re-sale at 
public auction, on his refusal to comply with the terms and 
conditions of the first adjudication. 


STEWART 
ve. 2 
PAULDING. 
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Eastern Dist. The attention of this court is first drawn, by the counsel of 
January, 1855. the appellant, to a bill of exceptions taken to the charge of 
stewant the district judge, delivered to the jury at the close of the 
manieunes trial. The judge told the jury, that on a non-compliance - 


Where the bid- with the terms and conditions of an auction sale, by the last 
der to whom pro- : 


perty is adjudi- and highest bidder, to whom the property has been adjudi- 


cee ik hile to cated, at the end of ten days, and after the customary adver- 


comply with the tisements, the property may be re-sold, and the first bidder is 
terms and condi- ., ‘ . 
tions of the ad- liable for any deficiency between the price of the property at 


ie one atte the first sale, and that of the second adjudication. 


end of ten days“ That the second sale need not be advertised during more 
ary Egg cpa than ten days, but the advertisements must be published in 
the property by &t least two news-papers, in the French and English lan- 
cmilag’ “sa guages, and notices of such sale put up at the court-house 
ten days, andthe and church-doors.” 


idder is liabl : , : 
ets dcheieney “That if they believed the testimony of De Armas, the 


eae demand for a compliance with the terms and conditions 
—— i of sale, at the first adjudication of the property, was waived.” 
vendor or bid- “That neither the vendor nor the bidder are obliged to 


semeaiiicage perform their parts of the terms and conditions of sale, until 


of the terms of requested to do so.by the other.” 
an auction sale, 


until requested “That the vendor has the choice of two remedies, the 


to do so by the demand of the price, or a re-sale of the property.” 


The vendorof As this case is presented, it does not appear to this court, 
an auction sale, % i 
has the choice of that the defendant has cause, or any right to complain of any 


sige none part of the charge of the judge @ quo, to the jury.. He seems 


iden, i e.t9 t0 have stated the law in the way most favorable to the 
demand Png defendant. 
a re. On the merits, it is shown that the defendant declared 


ee himself unwilling to comply with the terms and conditions 


* oe = of the first adjudication, on the most frivolous grounds, viz: 
ur . . 

Mates the law in that he was about making a trip to the northward. The only 
jee abl. te te doubt that may arise in his favor, relates to the question of 


> mage in his fact, whether the advertisements were duly made and pub- 
jury, the latter lished. The law on this part of the case was particularly 


complain, and Stated, and explained to the jury in the way most favorable 


= Lee to the defence, in the charge of the court. The jury were 


not be disturbed. satisfied as to the facts, and the court expressed its approval 
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of the verdict, by conforming its judgment thereto, without Easrzaw Disr. 
any attempt on the part of the defendant, to have the verdict January, 1898. 
set aside. La. Code, art. 2589. 3 La. Reports, 395, 123. raieun erat. 
4 Ibid., 150, 207, 258. iy ouitlaneidiie 

, BANK. 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


r 


PRIEUR & LABATUT US. THE PRESIDENT AND DIRECTORS 
OF THE COMMERCIAL BANK OF NEW-ORLEANS. 


\ 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In a suit, claiming of the defendants the right to exercise a certain office, 
withheld from them, the plaintiffs, with a view of securing the right to ~ 
appeal, in case the judgment is adverse to their pretensions, may claim 


damages to an amount sufficient to give the appellate court jurisdiction. 


The board of directors of the Commercial Bank of New-Orleans, is required 
by its charter, to consist of thirteen members, eleven to be chosen by the 
ordinary stockholders, and two by the city council, the city also being a 
stockholder: Held, that according to the charter, there is no distinction 
among the directors; they all have the right of voting, to fill all vacan- 
cies that may happen in either class of directors, in the board of which 
they are all members. 

Where certain directors of a bank are refused by the majority, to exercise 
the rights in the board, appertaining to their office as directors, the court 
will award a mandamus, commanding that the prohibited directors be 


restored to the exercise of their rights, 


In this case, the plaintiffs petitioned the District Court for 
a mandamus, directed to the president and directors of the | 
Commercial Bank of New-Orleans, commanding them to 
allow the plaintiffs, who are the directors appointed on the 
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Eastern Dist, part of the city council of New-Orleans, to vote as any other 
January, 1885. directors in said board, to fill all vacancies that have and 
raixun stat. may happen, as is authorised by the charter; and that the 


v8. 
COMMERCIAL 
BANK. 


board of directors be enjoined from proceeding in any election, 
until these petitioners are heard in court, their rights as 
directors recognised, and they admitted to the full exercise 
thereof. 

The counsel for the Bank answered the petition, and 
averred that the eleven directors elected by the stockholders, 
have the exclusive right to fill all vacancies happening in 
that class of directors, and in which the directors’ appointed 
by the city council of New-Orleans cannot participate. 

The charter of the bank provides, that the board shall 
consist of thirteen directors, eleven of whom to be chosen by 
the ordinary stockholders, and two by the city council of 
New-Orleans, the city being also a stockholder, to the 
amount of five thousand shares. 

The district judge was of opinion, that by the 8th section 
of the charter “ the power of filling vacancies in the board of 
directors is vested entirely in the board, in which all the 
directors participate equally,” granted the mandamus as prayed 
for, The president and remaining directors appealed. 


Eustis, for the petitioners and appellees. 


Conrad, contra. 


Martin J., delivered the opinion of the court. 

In this case, “the president and directors of the Commercial 
Bank of New-Orleans,” are appellants from the decision of the 
District Court, by which they are commanded to allow the 
plaintiffs and appellees, (who are the directors appointed by 
the city council of. New-Orleans) to vote as directors, for 
filling a vacancy, which has occurred in the board of directors 
of that institution. 

The appellees pray that the appeal be dismissed, on the 


‘ground that the matter in dispute does not authorise an 


appeal, inasmuch as it is not susceptible of being appraised 
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and estimated in money, and therefore non-constat, that its Eastzaw Duer, 
value is less than that which authorises this court to act. January, 1835. 


It is the misfortune of the appellees, probably, that with the rureurn eraz. 
view of securing to themselves the right of having the judg- cowmznezaz 


ment of the District Court examined in this, in casé it was " Baux. : 
adverse to their pretentions, they have claimed damages to ing estaba 


the amount of four hundred dollars. The appeal must i er — 


therefore be sustained. cise a.serteln n of- 
On the merits of the case, it appears to us that the from them, the 
judgment of the District Court is perfectly correct. aap how ts 
The 8th section of the act of incorporation of the Com- the right to 
mercial Bank, provides “ that in case of the death, resignation, faerie al 
failure, or removal from the state of any director, his place peer 
shall be filled by a new choice, made by the directors, for the claim damagesto 
‘ 9 an amount suffi- 
remainder of the year. cient to give the 


The 3d and 6th sections provide for the election of thirteen ps seer Bil 


directors by the stockholders. By the 21st section, the city Where certain 
council of New-Orleans is authorised to appoint two directors {rt ot 
out of the thirteen, provided by the $d and 6th sections, and by the majority, 
the remaining eleven continue to be appointed by the rest of rights im the 
the stockholders, the city subscribing for five thousand shares, ates 

One of the eleven directors appointed by the common stock. Sot © Groton, 
holders, vacated his seat. The board of directors proceeded award a manda- 


under the charter, to make choice of a director, to fill the oan the pro- 
vacancy for the remainder of the year, and the plaintiffs — = 
being the two directors sitting by appointment from the city ~ exercise of 
council, claimed the right of voting in common with the other pols. of 


members of the board. This was refused by a majority of the — of 
board of directors. They immediately applied to the District Beak of Hew 


Court for a mandamus, which was granted, directing the — = —~ 


board to allow the directors appointed by the city council, °hartertoconsist 





the right of voting as other directors. wa cee 

If the decision awarding the mandamus be incorrect, and pad meins 
if the directors elected by the ordinary stockholders, are by ths charac 
entitled to exclude those appointed by the city council, when cil, the eity also 
one of the former vacates his seat, it must follow that these holder: "le, 


directors are in their turn incapacitated to vote, if one of the et ceed ing ” 


two directors of the city vacates his seat, and that the remain- i# n° distinction 
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Easteny Dist. ing one alone is to fill the vacancy. This cannot be, as no 
January, 1835. individual director can alone constitute a board. 

WRIGHT The act of incorporation has made no such distinction. 
u‘warn er ats, All vacancies in the board are to be filled up in the same 
among the diree- Manner, i. e., by the board of directors, which is composed of 
tors , they ail vl F 
have the richt of thirteen members. 
voting to fill all No recourse is provided for a recurrence to the original 
vacancies that 


may happen in electors, that is to say, the stockholders or the city council, 


either class of - : 
directors in the 1 order to fill an accidental vacancy. 


board of which 
they are all . : 
members. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


WRIGHT vs. M‘NAIR ET ALS. 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ; 


Where the judgment appealed from is not signed, the appeal will be 
dismissed with costs. 


This suit was instituted for the recovery of five thousand 
dollars, which the plaintiff alleged the defendants owed him, 
for sundry pine logs furnished to them at their saw-mill, 
in the parish of St. Tammany. The plaintiff obtained a 

‘verdict for one thousand dollars, upon which the court ren- 
dered judgment on the minutes, but was not signed by the 
judge. After an unsuccessful attempt to obtain a new trial, 
the defendants appealed. 

The case comes up without any statement of facts, made 
by the counsel or the judge, or any certificate of the judge 
or clerk, that the record contains all the evidence on which 
the cause was tried. ° 
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Preston, for the plaintiff, moved to dismiss the appeal, on Easreuw Dist, 
the ground that there was no statement of facts made accord. January, 1835. _ 
ing to law, nor assignment of errors apparent on the face of - watear 
the record. Code of Practice, art. 585, 602-3, 895-6. a me 


Hennen, for the defendants, insisted, as the judgment 
appealed from was not signed, the cause must be remanded 
for further proceedings. 
2. The verdict of the jury is not supported by evidence ; 
there being no demand to put the defendants in mora. No 
3. The defendants being sued as joint owners of a steam 
saw-mill, can only in any case be made liable for their virile 
portions. 
4, There is no evidence of any contract with M‘Nair, one 
of the co-proprietors ; he is therefore not bound, inasmuch as 
the partnership is not commercial, but special. 


Mathews, J., delivered the opinion of the court. 
This case is before the court, on a motion to dismiss the 
appeal, on the part of the appellee, on the ground that the . 
record does not contain a statement of facts, &c. ' 
The counsel for the appellants, agrees that the appeal must Where theyudg- 
be dismissed, but for a different cause, alleging that the judg- ment appealed 
rom isnot sign- 
ment of the court below was not signed by the judge. As “ the appeal 
this is a sufficient reason for sustaining the motion of the bs 
appellee, we deem it unnecessary to examine the ground 


relied on by his counsel. 


It is, therefore, ordered, adjudged and decreed; that this 
appeal be dismissed at the costs of the appellants. 
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CASES IN THE SUPREME COURT 


BRADLEY vs. PROCTOR. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the plaintiff, being dismissed by the defendant from finishing a 
certain job of work, relies upon the promise of the latter to have an 
estimation made of the work actually done and pay accordingly, but who 
neglected to cause such appraisement to be made, he ought to be bound by 
the estimation of appraisers appointed by himself : Held, that the plaintiff 
must show, either that the defendant concurred in the appointment of the 
experts, or that he was put legally in delay in relation to his promise, to 
make it binding. 

This is an action for work and labor done by the plaintiff 
as a carpenter, on a sugar-house of the defendant, in which 
he claims a balance due, of six hundred and forty-two dollars 
forty-two cents, together with five hundred dollars in damages, 
for being dismissed before the work was completed. 

The defendant pleaded the general issue; and denied 
specially that he was liable for any damages as alleged. 

The evidence showed that while the plaintiff was at work 
on the defendant’s sugar-house, under an agreement to do it 
by the job, the latter wrote hima note, “ that the work done fell 
short of the contract, and he would not submit to it; that their 
contract was at an end, and he would have the work inspect. 
ed and settle with the plaintiff agreeably to the value placed 
on it by the inspectors.” 

The defendant neglecting to have the inspection made, 
the plaintiff, nearly a month after his dismissal, called three 
house carpenters, who, in the presence of the defendant’s 
overseer and son, sent to point out the defects, estimated the 
work actually done, at eight hundred and seventeen dollars 
forty-two cents, which after deducting a credit of one hundred 
and seventy-five dollars, leaves the sum sued for as due to 
the plaintiff. 
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The experts and others were called and examined as Wit- Easrznx Dist. 
nesses, touching the manner in which the work was done. January, 1835. 


_ The cause was‘submitted to a jury, without any counsel 


being present for the defendant, who found for the plaintiff, — 


five hundred and fifty dollars, without allowing any damages. 

The defendant had the verdict set aside, and a new trial 
awarded. 

The case was tried by the court on a re-examination of the 
evidence produced by the parties. The district judge was of 
opinion upon the whole evidence of the case, that the plain- 
tiff was entitled to one hundred and thirty-three dollars fifty 
cents, and gave judgment accordingly. The plaintiff being 
dissatisfied with the judgment, appealed. 


Preston, for the plaintiff, insisted that the defendant was 
bound by his promise to pay the estimated value of the work 
actually done by the plaintiff; and failing himself to make 
the estimate as he promised, the latter had it done by master 
carpenters, who pronounced it reasonably good, and worth 
the sum sued for. 

2. The defendant has proved by certain. witnesses whom 
he called to examine the work, that it became necessary to 
pull it down. The time is not shown, but it is reasonable to 
suppose this examination was made, when the persons who 
made it undertook to pull it down, which was since the 
commencement of this suit. 

3. No presumption can arise in favor of the defendant from 
_ taking down the work, because it is the act of a party toa 
suit while it is pending. 

' 4. The district judge erred in not giving full credit to the 
testimony of the experts, who examined the. work. They 
were men of experience and respectability. 


Leigh, contra. 


Bullard, J., delivered the opinion of the court. 


The plaintiff sues to recover the value of carpenter’s work 
done by him, on the sugar-house of the defendant, under a 


BRADLEY 
v8. 
PROCTOR. 
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Eastsex Dist, contract todo-a certain job, but which was not completed in 
January, 1835. consequence of his having been dismissed by the defendant, 


mnanter as he alleges, illegally. Judgment was rendered in his favor - 


proctor, for a small part of his demand only, and he appealed. 


Where the The counsel for the plaintiff and appellant contends, that 


ee and by the as the defendant offered, when he dismissed his client, to have 


defendant, from an estimation made of the work actually done, and to pay 
nishing a cer- 


tain job of work, accordingly, but neglected to cause such appraisement to be 
relies upon the . ° 
romise of the Made, he ought to be bound by the estimate of appraisers 


iatter, fo hve appointed by himself, who estimated the work according to 


madeof the work the account annexed to the petition. It is a sufficient answer 
actually done, 


and pay accord- to this argument to say, that if the appellant relies on that 
el who promise, he ought to show, either that the defendant concur- 
ae wl jue p- red in the appointment of the experts, or that he was put 
made, he ought legally in delay in relation to his promise. Neither of these 
_ catuniie is shown, andthe court acted properly in deciding as to the 
eee ee hie value of the services rendered, according to the evidence 
pelt: Hel, that offered on the trial, independently of any appraisement, 

show, either that It is further urged, that no presumption results in favor of 
See the defendant, from the fact that he took down and threw 


appointment of aside the work. It would be unreasonable as well as unchar- 
the experts, or . 
that he was put itable to suppose, that any man would destroy what was 
ca de'Y useful to himself, out of mere wantonness. At the same time 
promise ___to the mere fact that he demolished the work, ought to have no 
make it binding. = iat . 
weight, unless it is shown, that it was either useless or not 
made according to contract. 

The evidence relating to the value of the work done is 
contradictory. Some of the witnesses considering it reasona- 
bly good, and others of no value to the defendant. . It is not 
pretended that the work was done strictly according to con- 
tract, and particular defects are shown, even by the witnesses 
of the plaintiff, which leave an impression on the mind, that 
the work was not done in a workman-like manner. The court 
below, with better means than we possess of testing the 
comparative credibility of the witnesses, allowed the plaintiff 
the full amount charged for extra work, and rejected alto- 
gether the charge for work done on the roof which was 


demolished. The evidence does not in our opinion, prepon- 
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derate so decidedly in favor of the plaintiff, as to authorise us 
to amend the judgment. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 


ICAR vs. SUARES. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The rehibitory action, for the recission of the sale and return of the price 
of a slave, will be sustained, for any vice or defect which renders 
the slave either absolutely useless, or its use so inconvenient and imper- 
fect, that it must be supposed the buyer would not have purchased with 
a knowledge of the vices. 


This is a redhibitory action, to annul the sale of a slave, 
and recover back the price, with the fees and costs of sale, 
on the ground of the redhibitory vices of craziness and 
running away. The plaintiff alleges he purchased a slave 
named Kate, from the defendant, for which he paid five 
hundred dollars in cash ; that three or four days afterwards, 
it was discovered the slave was crazy and run away. He 
further alleges, that these vices and defects were known to 
the defendant; and that he has tendered the slave, demand- 
ed the annulment of the sale and return of the price, with 
the notary’s fees, which the defendant refuses to comply with, 
and for which he prays judgment. 

The defendant pleaded the general issue, and prays for 
general relief, and judgment in his behalf. 

Several witnesses were sworn and examined on both sides, 
.The plaintiff showed that the slave was very stupid; that on 
being told to do one thing she would do another; that she 


was unsafe to be trusted about the house, on account of the 


517 


Eastenw Dist. 
January, 1835. 
———S—S———— 
IcaR 


ve. 
SUARES, 











518 


' Eastery Dist. danger of setting fire to it; that she wandered off, and was 
January, 855- finally put in the parish jail of an adjoining parish, as a 


IcAR 
ve. 
SUARES, 
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runaway. 

The defendant’s testimony went to show, that the plaintiff 
took one or two slaves on trial, and finally concluded to buy 
Kate ; that some days after she took the slave, she came to 
the store and informed witness she was very well pleased, 
and requested the defendant to pass an act of sale; that 
some days after the sale, plaintiff informed witness that Kate 
had absconded. 

The district judge, in rendering judgment in favor of the 
plaintiff, remarked, “that with regard to the mental malady 
of the slave, the evidence and a personal inspection satisfied 
him, she was so far destitute of mental capacity, as to render 
her either absolutely useless, or the use so inconvenient, that 
it was to be presumed the buyer would not have purchased, 
had she known of the vice.” The defendant appealed. 


Cannon, for the pean, urged the affirmance of the 
judgment. 


Roselius, for the defendant, made the following points. 


1. The evidence has not established, that the slave Kate 
is a runaway ; nor is it even shown, that she ran away from 
the plaintiff after the sale. 


2. With regard to the alleged craziness of the slave, the 


proof is entirely insufficient ; the utmost that can be inferred 
from the testimony, is that she was rather stupid. This is 
an apparent defect, if a redhibitory defect at all, against 
which the defendant did not warrant the slave. 

3. The district judge erred in taking into consideration his 
own impressions, derived from the appearance of the slave, 
from his personal inspection: he was not examined as a 
witness in the cause; and it is not even alleged that he 
possesses any particular skill on this subject. 
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Bullard, J., delivered the opinion of the court. Eastzrw Dist. 


The plaintiff seeks to be relieved from a contract, by which 227d» 1885. 


she purchased from the defendant a recently imported slave, = 
on account of two redhibitory vices, to wit: the habit of  svanzs, 
running away and madness. Judgment was rendered in his 
favor, and the defendant appealed. 

The case turns altogether on matters of fact. We doubt 
whether the evidence establishes the habit of running away. 
previous to the sale, but ‘the opinion we have formed on the 
second ground, renders it unnecessary to give any positive 
opinion on the first. 

It is contended that Kate was not crazy, but only stupid, 
and that stupidity is not madness, but on the contrary an Pie 

i ; ‘ The redhibit- 

apparent defect, against which the defendant did not warrant. ory action, for 
Mere dullness of look is certainly apparent, but that degree. = —— 
of stupidity or want of intelligence, which results from a turn of the price 


of a slave will be 


defective organization, is rather idiocy than stupidity. The sustained, — for 
code enumerates madness ( folie) among the absolute vices of £37, = # thal 
slaves, which give rise to the action of redhibition.. Whether oe ee 
the subject of this action is idiotick from nativity, or is labor- useless, or its 
ing under one of the numberless derangements of an intellect jen ‘and imper= 
originally sound, is a question which cannot be answered, ne Se it a 
without further knowledge of her history, than the record buyer would not 
affords. ‘Nor do we consider it material, inasmuch as the wit — 
code has declared, that a sale may be avoided on account of _ of ‘the 
any vice or defect, which renders the thing either absolutely 
useless, or its use so inconvenient and imperfect, that it must 
be supposed the buyer would not have purchased with a 
knowledge of the vice. La. Code, art. 2496. 

We are satisfied from the evidence in the record, inde- 
pendently of the impression made on the mind of the judge, 


by personal inspection, that the slave in question was wholly, 
and perhaps worse than useless. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








Eastern Dist, 


January, 1835. 
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Cox vs. MITCHELL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


In an action on the balance of account due, the plaintiff has a tight to 
interrogate the defendant, touching the agreement of the latter to pay 
conventional interest. 

The writing is not of the essence of an agreement to pay interest at ten per 
cent., but that the legislature only intended to exclude testimonial proof 
of such agreement.- 

Where the defendant neglects to answer interrogatories annexed to the 
petition, the facts required to be disclosed, ought to be taken as confessed. 


This is an action to recover the balance of an account, due 
by the defendant to the plaintiff as a commission merchant, 
for advances, amounting to one thousand seven hundred and 
ninety-nine dollars fifty-three cents, payable the 9th May, 
1831. The petition charges that the defendant agreed to 
pay conventional interest on each advance, from the time it 
was made until payment. Interest at this rate, is included on 
each advance, up to the time of striking the general balance 
now claimed, and the same rate of interest is claimed on this 
balance until payment. 

The plaintiff annexed the following interrogatory to be 
answered by the defendant : 

“Did you or not agree to pay the petitioner an interest at 
the rate of ten per cent. per annum, on all sums advanced by 
him to you from the day on which the advances were made, 
until their final reimbursement ?” 

The defendant pleaded a general denial, and averred that 
he and one Kendall were joint owners of a sugar plantation, 
and in the year 1830, consigned to the defendant, one hun- 
dred and twenty thousand pounds of sugar, and one thousand 
seven hundred gallons of molasses to be sold on their joint 
account; and which he expressly charges was fraudulently 
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and collusively sold to Kendall or some other person unknown Easrzaw Disr. 
to him, by said Cox, at three cents per pound, being one-half January, 1835. 


less than its real value, and at a loss of one thousand six 
hundred dollars, for which he prays judgment, and that the 
plaintiffs demand be rejected. 

The plaintiff filed an amended petition, alleging that the 
sugar and molasses mentioned in the answer, is duly account- 
ed for and included in the general account current annexed to 
his original petition, the balance of which is yet due as claim- 
ed. He then propounded a number of interrogatories to the 
defendant, which he requires to be answered, explaining and 
proving various items in the account, showing the business 
transactions between them, together with detailed accounts 
annexed. The amended petition and interrogatories were 
duly served on the defendant. 


In an amended answer, the defendant charged the plaintiff 


with the additional sum of one thousand one hundred and 
twenty-four dollars eighty-nine cents, and‘ also with five 
hundred dollars, the proceeds of thirty-four bales of tobacco, 
for which sums he prays judgment. 

Before trial the defendant moved to have the interrogatory, 
requiring his answer concerning the agreement to pay ten 
per cent. interest on all the advances made to him by the 
plaintiff, stricken out, on the ground that it tended to esta- 
blish a fact which could only be proved by written evidence. 
The court sustained the motion, and the plaintiff excepted to 
its opinion. 

The defendant neglected to answer the series of interroga- 
tories annexed to the supplemental petition, touching and 
explaining the various accounts and transactions between the 
parties. 

Upon hearing a mass of testimony on the merits, and the 
explanations of the parties by their counsel respectively, the 
jury returned a verdict in favor of the defendant, for one 
thousand three hundred and eighteen dollars ; after an unsuc- 
cessful effort to obtain a new trial, judgment being rendered 
in conformity to the verdict, the plaintiff appealed. 
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CASES IN THE SUPREME COURT 


A. & J. Seghers, for the plaintiff. 

The account sued on in this case, is completely established 
by the interrogatories propounded to the defendant, which are 
to be taken as confessed by the refusal and neglect of the 
defendant to answer them. It is proved further, by the 
testimony of Kendall, former partner of the defendant, by 
the vouchers annexed to the petitions, and by the admissions 
of counsel. 

2. The sums set up by the defendant in his reconventional 
demand as alleged in his several answers, are all accounted 
for and fully explained in the accounts rendered by the 
plaintiff. 

3. The district. judge erred in ordering the first interroga- 
tory propounded to the defendant to be stricken out, by which 
the plaintiff was deprived of his testimony concerning the 
agreement to pay conventional interest. La. Code, art. 2255. 
6 Martin, 280. ; 

4, The interrogatories propounded, relative to the several 
accounts and transactions between the parties, should have 
been ordered by the court to be taken as confessed, and all 
the facts stated therein as proved in favor of the plaintiff, and 
the jury instructed to receive them as proved and admitted. 
Code of Practice, 349. 

5. The verdict of the jury is clearly contrary to the evidence 
of the case, and if this court is not willing to render a final 
judgment on the merits, on the evidence in the record, it will 
remand the case for a new trial, with directions that the 
defendant be required to answer relative to the agreement to 
pay conventional interest. 


Nicholls § Taylor, contra. 


Bullard, J., delivered the opinion of the court. 


The appellant relies fora reversal of the judgment rendered 
against him, on the grounds, Ist. That the court erroneously 
dispensed the defendant from answering an interrogatory, 
annexed to the petition, by which the plaintiff sought to prove 
that the defendant had agreed to pay an interest at ten per 
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, cent. on certain advances made by him, as commission mer- Easreax Dist, 


chant, which interest formed an item in the account annexed 7@ar, 1885- , 


to the petition ; and, 2d. That, although the defendant had ry 
neglected to answer certain interrogatories annexed to a —mrrcustx. 


supplemental petition, no effect was given to such neglect _ In anactionon 
or refusal to answer, but that the facts, which, under those peed R. 
circumstances, should have been taken as confessed, were ent to Pe 
entirely overlooked by the jury in rendering their verdict. gate the defend- 

We are of opinion that the court erred in striking out the al e 
interrogatory touching the defendant’s agreement to pay ‘#tterto pay cone 


conventional interest. It has been settled in this court, that —— pa 
writing is not of the essence of an agreement to pay interest at is not of the om 


ten per cent., but that the legislature only intended to exclude “2° %, reed 


testimonial proof of such agreements. 6 Martin, 278. et ae 
It is also clear, that if the defendant neglected to answer that the legisla- 
the interrogatories annexed to the supplemental petition, the a a = po 


facts required to be disclosed, ought to be taken pro confessis. tovtinontea 


: . f such agree- 
But as the case cannot be examined on the merits, we express ment. 
* . Where the de- 
no opinion as to the correctness of the verdict. . Seadant Wenlecte’_ 


to answer inter- 

’ : ; rogatories an- 

It is, therefore, ordered, adjudged and decreed, that the nexed to the pe- 

: aang . tition, the facts 
judgment of the District Court be annulled and reversed, the required to be 


verdict set aside, and the case remanded for a new trial, with a 


directions to the judge not to’ dispense with the answer of the confessed. 
defendant to the interrogatory touching conventional interest, 
and that the appellee pay the costs of this appeal, 
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CASES IN THE SUPREME COURT 


CLARK ET ALS. US. GIFFORD ET ALS. 


AFPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The signal for steam, made by the captain of a vessel on entering the 
mouth of the Mississippi river, does not confer on him the obligation of 

' a contract of towage, with the first tow-boat coming along side. Up to 
the time when the ship is actually taken in tow, and the voyage com- 
menced, the captain of the vessel is at liberty to change his mind, and 
employ another boat. : 

No usage or custom of steam-boats and tow-boats, that the first coming 
along side of a ship, on a signal made for s/eam, has thereby an absolute 
towage contract, at an established rate, to tow the vessel into the port of 
New-Orleans, is binding, when such custom has only prevailed five or 
six years, among those having an interest in establishing it. 


This is an action against ithe captain and owners of the 


ship Tarquin, to recover of them three hundred and fifty 


dollars, for an alleged breach of contract, to tow said ship 
from the Balize to New-Orleans. _ 

The plaintiffs allege they are joint owners of the tow-boat 
Huntress, and that at the special instance and request of the 
master of said ship, made known by signal, they came along 
side, made fast, and commenced towing the ship, the 
contract being expressly and tacitly agreed on with the cap- 
tain, to tow her to the city for three hundred and fifty dollars; 
when without any cause or reason, but merely through whim 
captain Gifford refused to be towed by the Huntress, and 
employed another boat. The plaintiffs now claim the sum 
of three hundred and fifty dollars, as the price due on their 
contract, in undertaking and agreeing to tow said ship to 
the city of New-Orleans, from the Balize. 

The defendants pleaded a general denial. 

The evidence on which the case was tried, is fully stated in 
the opinion of this court. 
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The parish judge decided, that the testimony established it Eastsax Drsr, 


as the prevailing rule or custom of*tow-boats, on the Missis- 
sippi, that when a vessel makes signal for steam, the first boat 
that gets along side, is entitled to tow her up. 

2. That this rule or custom being thus established, every 
vessel making signal for steam, comes under an implied 
contract, to be towed by the first boat coming along side. 

3. An exception might probably exist, if the boat offering 
her services, was not of sufficient power. 

4. It is in evidence in this case, that the tow-boat 
Huntress, on signal made from the ship Tarquin, was the 
first boat along side, and boarded, and after being nearly 
made fast, was discharged by the captain of the ship, and 
the tow-boat Grampus employed to tow her. 

5. That the Grampus is shown by the testimony, to be of 
less power and speed than the Huntress. 

6. That the price of towage is proved to be three hundred 
and fifty dollars. Judgment was rendered accordingly for 
this sum. After an unsuccessful attempt to obtain a new 
trial, the defendants appealed. 


Roselius, for the plaintiff. 


1. The contract is sufficiently proved. The captain of the 
Tarquin made a general signal for steam, which must be 
considered as a proposition, and the coming along side by the 
Huntress, was an acceptance of the proposition, by which the 
contract was completed. La. Code, 1792, Ibid., 1811. 

2. The usage is sufficiently shown, and may be considered 
as additional evidence of the contract. La. Code, 1958, 1961. 

The quantum of damages is fully established by the 
evidence. La. Code, 1928. . 


T. Slidell, for the defendants. The custom or usage relied 
on, to sustain the plaintiffs’ demand, should be repudiated. 

1. Because it is in evidence, that the tow-boats have only 
been in use on the Mississippi, for about the last six years, and 


January, 1835.” 
—————— 
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Eastsrx Dist. a custom cannot grow up and assume the force of law, in 
Jnnuary, 1835. 39 short a period. La. Code, art. 3. 2 Starkie, Note 450. 
crank erate. Febrero, part 11, lib. 1, cap. 5, § 4, 26. 1 Pothier, Clef des 
exrronp zr azs, Lois Romaines Coittume, 159. 


2. Even if a custom could be established in so short a time, 
yet the evidence adduced by plaintiff is not sufficient to prove 
its existence. 1 Gallison, 444. 1 Martin, N. S. 192. 2 
Starkie on Evidence, 448. Febrero, ubi super. 

3. Even were the custom sufficiently proven, it should not 
be recognised, because it is neither consistent with natural 
equity, nor with the spirit of positive laws on the subject of 
obligations. 1. Pothier, 165. 

4, Although the court should consider, that under the 
circumstances, and by force of the usage set up, the defend- 
ant must be deemed to have contracted to employ the plain- 
tiff to tow his vessel to New-Orleans, yet the damages given _ 
for the inexecution of this obligation are excessive, and 
should be reduced to the amount of loss actually sustained 
by plaintiff. La. Code, 1924, 1928, sec. 1, 2, 3. 


Mathews J., delivered the opinion of the court. 


This is a suit brought by the captain and owners of the 
steam-boat Huntress, employed as a tow-boat for vessels, 
passing between New-Orleans and the Balize, against the 
captain and owners of the ship Tarquin. The plaintiffs base 
their action on a contract for towing, made between the 
captain of the steam-boat and the captain of the ship, by 
which it was agreed between the parties, that the latter 
should be towed to New-Orleans by the former, at the 
usual or customary price for such a voyage of towing, which 
is averred to be three hundred and fifty dollars. Judgment 
for this sum was rendered against the defendant, in the 
court below, from which they appealed. 

The testimony of the case shows it to be novel, and 
although not of much consequence as relates to the amount 
in controversy, it may be considered somewhat important, a¢ 
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establishing principles concerning the interpretation of con- Eastznx Disr. 


tracts like that on which the plaintiffs rely for a recovery in 
the present instance. 


January, 1835. 
———————— 


CLARK ET ALS, 


It appears by the testimony, that the ship was at an cthiaiity iratdl 


anchor, in the south west pass of the Mississippi, having 
been piloted over the bar, At the same time, two tow-boats 
.were laying sume distance below her. A signal for steam 
appeared on board the ship, and these two boats got under 
way and approached her, the boat for the benefit of whose 
owners the value of the towage is claimed, and the Grampus. 
The former came first along side the ship, and was about 
making fast to her for the purpose of towing, when the 
captain of the vessel refused to be towed by her, and was 
finally, by agreement, towed to the city by the latter. These 
we believe to be all the important facts established by the 
testimony. 

From these facts a question arises, whether any contract 
was created, binding on the parties, sufficient to compel the 
master of the tow-boat to convey the ship to the port of 
New-Orleans, and to oblige the captain of the latter to 
submit his vessel to be towed by the former, from the termi- 
nus a quo to the terminus ad quam, and to pay the usual price 
of such towage. , 

Contracts are either express or implied, from which obli- 
gations arise to do or not todo, &c. To their perfection they 
require the consent of two parties at least, or the concurrence 
of two wills. When this consent is made by words, in the 
ordinary mode of conveying ideas from one person to another, 
they are express; when an obligation results from the cir- 
cumstances of a case, the contract is said to be implied or 
tacit, that is when the agreement is not entered into by 
words or writing, and although a contract may be made 
by signs, yet‘as they are not the ordinary mode of com- 
municating ideas, such a contract must be viewed as par- 
taking rather of the latter class than the former; but the 
obligations resulting from either species, may be enforced ; in 
other words, the obligations arising from both, are what the 
law terms perfect. 
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Easterx Distr. The contract contended for onthe part of the plaintiffs, is 

January, 1835. tacit, being made by signs, and if it were complete would 

ctanx et ats. produce reciprocal obligations on the parties, i. e., if it neces- 

errronp sr azs, atily results from the signal given by the captain of the ship, 

and the subsequent conduct of the master of the tow-boat, 

that the one asked the other to tow his vessel to New-Orleans, 

and the latter consented so to do, the contract would be com- 

plete, and obligatory on both the contracting parties; but on 

general principles of law, we do not think the facts of the 

case authorise such a conclusion. We take for granted, that 

the commanders of most of the vessels, if not all, arriving 

from sea at the mouths of the river, know that there are a 

number of steam-boats in the neighborhood, whose constant 

employment is to tow such vessels to the port of New-Orleans, 

and that their masters are always ready and willing to answer 

; any signal for steam, by conducting that boat to the place of 

Pon a age the signal. Such signal seems to us, to expréss nothing 

the captain of a more on the part of a captain who makes it, than a wish or 
vessel, on enter- 

ing the mouth of desire to have his ship aided in her progress by a steam-boat, 

o  aon ok but does not amount to an absolute consent and agreement 

ie then of to be towed by the first boat that may choose to come along 

a contract of side of his vessel, or any other that may subsequently come 

par os ect near to her. He would be at liberty to change his mind, 

coming _along and refuse to be towed, up to the time when his vessel was 


side. Up tothe 


time when the actually taken in tow, and the voyage commenced ; and on 
ship is actually , 
taken in tow,and Such change of will, no contract would properly take place, 


the voyage com- in relation to any particular voyage. If therefore, the master’ 


menced, the cap- . 

tain of the vessel of the vessel could refuse altogether to be towed, without 
is at liberty to . . 

change his mind, Violating any contract, because none had really been made, 
and employ an- 


poral ce it follows as a corrollary, that when two boats make their ¢ 


No usage or appearance, a commander of a ship may contract with the 


fustom of Steam- proper officer of one of them, as he may select, without any 


— gens injury to any rights of the other, which was done in the 
along side of a present case. Though perhaps when on a signal for steam, 
we a = only one boat approached the vessel, and the captain refused 
pal my ln to be towed, he and his owner might be bound to remunerate 
contract, at an the owner of the boat for the unnecessary trouble and expense 
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to which they ‘may have been put, by the wavering and Easter Disr. 
indecisive conduct of the person who caused such expense. _J#nwary, 1855. 

As to the arguments based on the proof of a pretended xursatt sr at. 
‘custom, prevailing amongst the different masters and owners eiieeaaia® 
of tow-boats, plying between the city and the Balize, we con- pgp seayy pense 

. . . . * Ow e ve 

sider them as entitled to little consideration. It would be an sels into the port 
extraordinary occurrence in legislation, established by custom © badage when 
and usage, to give to a few steam-boat captains, and the pe yee 
owners of tow-boats authority to make laws, in consequence five or six years 
of a usage which relates solely to their own interests, of having an inter~ 
a duration of not more than five or six years, to have a ¢* in establish- 


Peed: ing it. 
binding force on the owners of vessels over the whole world. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided, reversed and 
annulled ; and it is further ordered, adjudged and decreed, 
that judgment be here entered for the defendants and 
appellants, as in case of non-suit, with costs in both courts. 


KIMBALL & LILLY vs. NICHOLSON. 


“APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the decision of a case depends wholly on matters of fact, and when, 
on an examination of the testimony, it warrants the verdict of the jury, “ 
the judgment rendered thereon will not be disturbed. 


This was an action to recover damages against the. 
defendant, for the loss by fire of the steam-boat Saratoga, 
while in the custody of the defendant. The plaintiffs allege 
the boat was destroyed through the negligence, carelessness 
and fault of the defendant, for which he is personally liable. 

The defendant pleaded a general denial, and that said 
boat had been legally seized under a writ of seizure, from 

~ 67 
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Eastern Dist. the United States District Court, and was at the time of her 

January 1835. accidental loss by fire, in his custody as marshal of the 
KIMBALL BT At. United States; and that said accident happened without his 
fault, for which he is not liable. 

On these issues and pleadings the parties went to trial; a 
mass of testimony was taken, and the whole case submitted 
to a jury, who returned a verdict for the defendant. The 
plaintiffs appealed from the judgment confirming the verdict, 


semaines. 


I. W. Smith, for the plaintiffs and appellants. 


Conrad, contra. 


Mathews, J., delivered the opinion of the court. 


This is a suit against the defendant, who is marshal of the 
United States, for the Eastern District of the State of Lou- 
isiana, in which damages are claimed from him, on allega- 
tions of negligence and misconduct, in keeping and guarding 
the steam-boat Saratoga, (of which the plaintiffs were owners) 
whilst in his custody under seizure, by order of the District 
Wherethede- Court of the United States, &c.; the boat having been 
oe wholly consumed by fire during that period. 
on matters of ‘The cause was submitted toa jury in the court below, who 
fact,and when,on 
an examination found a verdict for the defendant, and judgment being thereon 
of the testimony, rendered, the plaintiffs appealed. 
verdict of theju- The decision of the case depends wholly on matters of fact. 
ry, the judgment ‘ : ae si 
rendered there- We have examined the testimony, and are of opinion that it 


Srl 2t °° warrants the verdict and judgment of the court below. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HESSIAN US. FERGUSON. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a passenger engages his passage on deck or in the steerage, and in. 
consequence of continued intoxication and ridiculous conduct, is made 
the butt and sport of the other passengers, without the interference of the 
captain, the latter is net liable in damages for such treatment.during the 
voyage. 

This is an action for damages against the defendant, as cap- 
tain of the schooner Mayflower, for alleged ill treatment of 
the plaintiff, on a late voyage from Charleston to New- 
Orleans. 

The defendant pleaded a general denial. 

The evidence shows that the plaintiff was during a greet 
portion of the voyage, in a state of mental derangement, occa- 


sioned by frequent andjlarge potions;of brandy, and while in . 


that state his conduct was very odd, eccentric and ridiculous, 
so as to provoke the ridicule and pranks of the passengers on 
board. It did not appear that the captain interfered in any 
way; and the plaintiff received no personal injury or harm, 
except getting powder burnt from the flash of a pistol in his 
face. 

On hearing all the testimony the district judge gave judg- 
ment for the defendant. The plaintiff appealed. 


Kelly and Kennicuit for the plaintiff. 

1. The defendant, as commander of the vessel, was bound 
to protect the plaintiff, a passenger on board, from insult and 
abuses which were continually heaped on him during the 
voyage. 

2. The proof makes out a case of great hardship on the 


part of the plaintiff, for which he ‘is entitled to exemplary: 


damages. The judgment of the District Court should there- 
fore be reversed. 


Preston, conira. 


en Re eee ee 
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Eastern Dist. Bullard, J., delivered the opinion of the court. 


January, 1835- "The plaintiff complains, that having taken his passage as a 
_— cabin passenger on board a schooner commanded by the de- 
rencusoy. fendant, from Charleston to New-Orleans, he was during the 
passage grievously ill treated by him. That he was, after 
being at sea some days, forcibly expelled from the cabin, 
bound with ropes, exposed on deck without shelter, and not 
allowed sufficient food, to his damage one thousand dollars, 
The judgment of the District Court was in favor of the 
defendant on the merits, and the plaintiff appealed. 
The evidence clearly shows that the plaintiff engaged his 
“passage on deck or in the steerage, and that he was nota 
cabin passenger. The captain was not, therefore, bound by 
contract to give him cabin room, nor perhaps provisions. But 
it appears that the plaintiffate with the crew and fared as they 
did. In some respects he appears to have fared better ; for 
although in common with the sailors he was put on short al- 
-  lowance, yet he did not stint himself in his allowance of 
Where a nase Drandy, of which he laid in abundant stores at Charleston. 
ere a ‘pase : 
senger engages The consequence was, that during the voyage he gave un- 
ee Ga equivocal evidence of mania a potu, was on the look out for a 





ge 
deck or in the 
steerage, and in i 
po gr ferry boat to take him ashore and could not sleep. Under 
continued intoxi- {hese circumstances he became the butt of ridicule to other 


eation and ridi- 
eulous conduct, passengers on board, who appear to have amused themselves 


et oes rather roughly at his expense. It is shown that the captain 


other passengers, remonstrated with them on the subject and did nothing him- 


ithout the in- meee ee : 
terferenee of the self to annoy the plaintiff. The plaintiff received no personal 


mr loca temas injury, and we think with the court below, that no man ought 
in damages for tg complain of being ridiculed when he has made himself 
such treatment | _, 

during the voy- ridiculous. 

age. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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“‘DELPEUCH 0s. DUFART. 
i 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


. In an action by the principal against his factor, to account and pay over 
a balance for merchandise sold on consignment, it devolves on the latter 
to show he has not received any money by the sale of the goods, or 
collected any of the debts, and to establish this to be the case without his 


fault, in order to avoid being liable. 


This is an action on behalf of the late commercial firm of 
Delpeuch & Co., against the defendant as a factor, to compel 
him to pay over the balance due on an invoice of goods, sold 
by him at Tampico, on account of the plaintiff’s late firm. 





— Dist. 
Junuary, 1835. 


DUFART. 


The petition charges, that the firm of Delpeuch & Co. 


consigned to the defendant, then residing at Tampico, an 
invoice of goods, which the latter sold together with goods of 
his own, to the firm of Sennisson & Stock, for forty thousand 
five hundred and eighteen dollars and twenty-eight cents; 
that fifleen thousand nine hundred and seventy-one dollars 
and nineteen cents of this sum, belonged to the plaintiff’s 
firm as their proportion of the stock of goods thus sold; and 
that they have received but four thousand and seventy-eight 
dollars, leaving a balance of eleven thousand eight hundred 
and ninety-three dollars yet unpaid, for which they pray 
judgment. 

The defendant excepted to the plaintiff’s right to sue in 
this case, on the ground that other suits had been instituted, 
and were now pending by the said firm of Delpeuch & Co., 
for the same cause of action. The district judge overruled 
the exception. 

The defendant pleaded the general issue, and averred that 
he had not received from his vendees, the money claimed by 
the plaintiff, and was not liable for the same in this action. 

The evidence shows, that Delpeuch & Co., in August, 
1830, shipped to the defendant at Tampico, for sale on their 
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Eastzrx Dist. account, a quantity of merchandise, which, with others 
Jorgerg, 1505. belonging to the defendant and one Canez, in the same 


DELPEUCH — 
v8, 
DUFART. 


month, were sold to Sennisson & Stock, merchants in Tam- 
pico, for forty thousand five hundred and eighteen dollars, 
and their notes taken on short time. The amount of Del- 
peuch & Co’s. interest in this sale, is alleged to be fifteen 
thousand nine hundred and seventy-one dollars, and a 
balance of eleven thousand eight hundred and ninety-three 
dollars, is shown to be yet due to them. 

In October, 1831, Delpeuch dissolved with Castelman, and 
in the articles of dissolution it was recited, that as Sennisson 
& Stock were indebted to Delpeuch & Co., in the sum of 
eleven thousand eight hundred and ninety three dollars, on 
the goods sold to them by Dufart, it was agreed that Delpeuch, 
who was charged with the liquidation of the partnership, 
should take this debt for eight thousand dollars, and to 
account if more was received, and allowed half of the 
deficiency if less. 

_ It was shown, that a judgment had already been nealenl 
against Castelman and Dufart, for four thousand dollars on 
this agreement. 

Previous to the dissolution, Dufart rendered an account to 
Delpeuch & Co., in which he says, “ the sums which follow, 
remain to be collected for merchandise which I have sold on 
their account up to this time, and from which I am dis- 
charged ;” and among the items or sums thus stated, is one 
of eleven thousand eight hundred and ninety-three dollars, 
due by Sennison & Stock. 

At the foot of the account, Dufart says, “it is through 
error that it is said in the account current, that Delpeuch & 
Co. ought to be charged with the sum due by Sennisson & 
Stock. I am charged with the recovery, amounting to eleven 
thousand eight hundred and ninety-three dollars, &c., on 
which I am to have a commission, &c.” 

In March, 1832, Sennisson & Stock wrote to Dufart, then 
at New-Orleans, that they would be compelled to abandon 
the balance of the merchandise to him, which they had pur- 
chased, and which they did, accompanied by an invoice and 
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account, showing they still owed Dufart one thousand four Essteaw Disr, 


hundred and seventy dollars. 

It appeared from all the accounts, that in the return of the 
merchandise and credits for sales made, Dufart received in all, 
twenty-one thousand five hundred and seventy-nine dollars, 
from Sennisson & Stock. Delpeuch claimed fifteen thousand 
nine hundred and seventy-one dollars originally, and his 
share on the sum received would be eight thousand four 
hundred and sixty-one dollars, of which he had already 
received four thousand and seventy-eight dollars, and has a 
judgment against Castelman and Dufart for four thousand 
dollars. : 

The district judge gave judgment of non-suit. The 
plaintiff appealed. 


Soulé, for the plaintiff, insisted on a reversal of the 
judgment, because the district judge admitted, that it is 
clearly proved there is a balance due to Delpeuch & Co., of 
eleven thousand eight hundred and ninety-three dollars. 

2. That Dufart is accountable for the goods and credits 
abandoned to him by Sennisson & Stock, inasmuch as he took 
them at his own risk. This matter has also been fully settled 
between Dufart and Sennisson, by a judgment, to which 
Dufart has submitted. 


$. Adniitting that Dufart is not bound to account for the . 


credits transferred to him by Sennisson & Stock, until they 
are collected, he is accountable to Delpuech for his propor- 
tion of seventeen thousand five hundred and eighteen dollars, 
the amount of goods abandoned to him. 

4. That under all the circumstances, Dufart having 
accepted the abandonment by Sennisson & Stock, and had 
the immediate control of the goods and credits thus transfer- 
red, from March, 1831, judgment should have been given, 
ordering him to account for the same to the plaintiff. 


Canon, contra. 
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Martin, J., delivered the opinion of the court. 

The plaintiff being charged with the settlement of the 
affairs of the late firm of Delpeuch & Co., consisting of 
himself and D. Castelman, as the sole and only members 
thereof, alleges, that said firm consigned to the defendant, 
residing at the time in Tampico, an adventure or parcel of 
merchandise, belonging partly to himself and partly to 
Canez, for an aggregate sum of forty thousand five hundred 
dollars, in which fifteen thousand nine hundred and seventy- 
one dollars and fourteen cents was included, being the amount 
of merchandise consigned by the said firm of Delpeuch & 
Co. ; that the defendant has accounted for only the sum of 
four thousand and seventy-eight dollars, which leaves a 
balance of eleven thousand and ninety-three dollars and 
ninety-seven cents, and interest, still unpaid and unac- 
counted for, for which the plaintiff has instituted this suit. 

The answer of the defendant denies his accountability, 
and avers that he has never received payment from his 
vendees. 

The District Court gave judgment of non-suit, and the 
plaintiff appealed. | 

The counsel for the plaintiff contends, that the judgment 
ought to be reversed, on the following grounds : 

1. The balance claimed is admitted by the district judge, 
to have been established. 

2. The defendant is accountable for certain goods and 
credits, which he received from his vendees, as he took them 
at his own risk; and the matter has been settled as it 
appears by a judgment in which he has acquiesced. 

$. These goods and credits were received on the 31st of 
March, 1831, and the last balance of account between the 
defendant and his vendees, was struck in February, 1833 ; 
that it also appears the merchandise received was of the 
value of seventeen thousand five hundred and sixteen dollars 
and fifty cents, and the credits only amounted to three 
thousand four hundred and thirty-eight dollars. From this 
statement it results, that admitting all the goods received in 
February, 1833, had been re-sold in the defendant’s hands, 
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he retains the sum of two thousand eight hundred and sixty- Easrzaw Disr. 
eight dollars, to cover such a deficiency as may result from the January, 1835. 
credits, and admitting further, that he cannot be accountable rouice snr 
for those credits until he collects the amount of them; he is yearn. 
certainly accountable for the value of the merchandise, until _ Inan action by 


he shows it has been lost without any fault of his. gainst his factor, 
4. The District Court should have compelled the defendant soy One = 
to account. ance for mer- 


, ; as ati : handise sold 
This court is of opinion, the District Court erred in non- consignee “it 


suiting the plaintiff, on the ground that he did not show the {evolves on the 
defendant had received any money by the sale of the mer- mom — rama 
chandise, nor collected any of the debts. It was the duty of the sale of. the 


the defendant to establish, that this was the case without his ~~ —— 


debts, and to es- 
fault. tablish this to be 
the case 
his fault,in order 


It is, therefore, ordered, adjudged and decreed, that the to “avoid being 
judgment of the District Court be annulled, avoided and "le. 
reversed, and that the case be remanded for a new trial; the 


appellee paying costs in this court. 


POLICE JURY vs MENARD. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


The certificate of the clerk, that the record contains “a true copy of all 
the proceedings, as well as of all the documents filed in the suit,” is 
insufficient to enable the court to examine the case on its merits, and the 
appeal will be dismissed. 


_ This is a hypothecary action against the third possessor. 
The police jury for the parish of Assumption, obtained a 
judgment against a surety of the sheriff of said parish, in 

68 
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Eastsax Distr. 1828, and on issuing execution it was returned, no property 
January, 1835. found. Suit was commenced against the defendant, to subject 
router sont a tract of land which he had purchased from the surety, since 
urxsnn. the latter had become liable on his bond, on the ground, that 
a legal mortgage attached to all the property of the sureties 

: tc the sheriff’s bond. 

Judgment being rendered against the defendant, for the 
um claimed with mortgage, after an unsuccessful attempt 
to obtain a new trial, he appealed. 

On sending up the transcript, the clerk certified that it 
contained “a true copy of all the proceedings, as well as of 
all the documents filed in the suit.” 


A. Seghers, for the plaintiffs, moved to dismiss the appeal, 


on the ground that the certificate of the clerk, was insufficient 
to enable the court to try the case on its merits. 


Nicholls, contra. 


Martin, J., delivered the opinion of the court. __ 

In this case a motion is made by the counsel of the 
appellees, to dismiss the appeal, on the ground of the 
insufficiency of the certificate attached to the record. 

The certificate The clerk attests that the transcript contains “a true copy 
of the clerk, that of all the proceedings, as well as of all the documents filed in 


the record con- — : 
tains ‘a true this suit.” ™ 


copy of all the ‘ . . : . - : 
presoiilingn as This certificate is clearly insufficient ; it does not negative 


well as of all . : : 
the documents Ute fact that oral evidence was given, nor that documentary 
filed in the suit,” evidence was produced which is not filed. 


is insufficient to 4 
enable the court It is also clear, the certificate does not authorise this court 


; ome: h : ji 
eats. me, tO revise the judgment appealed from. 


rits, and the ap- 
peal will ‘be dis- 2 ; 
missed. It is, therefore, ordered, adjudged and decreed, that the 


appeal be dismissed with costs. 
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BERLUCHAUX US. BERLUCHAUX ET ALS. 


APPEAL FROM THE COURT OF PROBATES FOR -THE PARISH AND CITY OF 
NEW-ORLEANS. 


The mother or surviving parent, as tutor or tutrix, may refuse the adminis- 
tration of her minor children’s property, yet retain the superintendence 
‘of them and the care of their education. 

The person appointed to manage and administer minor’s property, on the 
refusal of the natural tutrix to take that office, is termed a-tutor ad bona; 
and this appointment may be made to minors of a person other than the 


natural tutrix, even when she is present and residing in the State. 


A mother residing in a foreign state or country with her minor children, who - 


inherit property in this; on coming here would be preferred to all others 
in obtaining the administration of their inheritance. 

Where a surviving parent resides in a foreign state or country with his chil- 
dren who inherit property in this, he could, perhaps, on proof that he had 
complied with the laws of the country where he resided and had obtained 
full authority, as tutor, to administer his wards’ property, appoint an at- 
torney in fact to represent their interests, at least so far as to make 


partition of a succession held in common with co-heirs residing here. 


The Spanish law having been in force in Louisiana, until the repealing act 





a 


of 1828, the court will recognise it in relation to cases arising under the - 


government of Spain, without requiring it to be proved as a fact. 
According to the Spanish law, the tutorship of the mother is required tobe 
conferred and confirmed by the judge in the same manner as of any other 
near relation on whom the office is cast by law. ‘ 4 
The father may confer the tutorship of his legitimate children by will, 
which supersedes any appointment by the judge. ; 
It is the duty of the relations of a minor, residing in this state, to provoke 
the appointment of a tutor, whether the minor be or be not domiciliated 
therein. 
Where a minor resides in a foreign country and inherits property in this 
state, a tutor ad bona must be appointed ‘to make -partition or admin- 


ister it. 
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This is an. action of partition. Pierre Berluchaux, the 
plaintiff, and Antoine and Joseph Bérluchaux were the chil- 
dren of Charlotte Broyard, by her first marriage with Simon 
Berluchaux. She afterwards married V. Daublin, and died 
after her second husband, leaving in her will to her three 
children, among other dispositions, two lots of ground with 
the buildings thereon, and a slave in New-Orleans, which 
remains undivided. Joseph Berluchaux died since the will 
was admitted to probate, leaving a daughter, Amanda Ber- 
luchaux, his only child, residing with her mother in the Island 
of Cuba. The plaintiff is unwilling to hold this property in 
common with his co-heirs, and demands a partition by licita- 
tion or sale. 

A dative tutor was appointed by the Probate Court of New- 
Orleans to represent the minor heir of Joseph Berluchaux, 


- residing in Cuba. The testamentary executor of the widow 


-Daublin, the dative tutor of Amanda Berluchaux and the 


other co-heir were duly cited. 


The testamentary executor answered and consented to the 


sale and partition as requested, provided the proceedings 
were legal. The dative tutor answered, and averred he 


had been appointed by the advise and consent of an alleged — 


family meeting, to represent said minor, while she still resided 
with her mother and guardian in Cuba; and that he is now 
advised his appointment is illegal and prays to be discharged. 

Antoine Berluchaux in his answer declares he has no objec- 
tion to the partition, but avers that the minor Amanda Berlu- 
chaux is not legally represented and was not so at the mak- 
ing of the inventory, as no tutor can be appointed to her in 
this state while she is under the guardianship of her mother ; 
he prays that the appointment of the tutor to said minor be 
declared null and void; and that no further proceedings be 
had in the matter until she is duly represented. 

The testamentary executor amended his answer and alleg- 
ed the insufficiency of the appointment of a tutor to represent 
the minor, Amanda Berluchaux, and the nullity of all the 
proceedings underit. Hestated,also, that the mother of said 
minor, in her capacity of natural tutrix, had sent a power of 
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attorney to the tutor authorising him to act in her name and Easrzaw Drsr, 
behalf in all matters concerning the succession falling to the 7#ary 1895. 
heirs,but there is no evidence or authority accompanying said sznuvcuaux 
act to show she was authorised to act as tutrix of her daughter. niceeeaal 
He prays that a new appointment be made and the matter ** 4% 
proceeded in de novo. 
A power of attorney from the mother in her capacity as 
tutrix of her minor, to the uncle who was appointed here, was 
produced duly certified, empowering said dative tutor to act in 
all matters touching the partition of the property. 
The plaintiff took a rule on the dative tutor, to show cause 
why he should not give bond and security according to law, 
and proceed in his said capacity to make the partition 
required. 
The judge of probates decided that although by the 268th 
article of the La. Code, the surviving wife is of right entitled 
to the tutorship of her minor children, yet according to article 
271, she cannot be compelled to accept, and when she does, 
she is required to comply with certain formalities. 
2. That in the present case it is not shown that the mother, 
residing under the government of Spain, has complied with 
any of the formalities required by law, to authorise her to act 
as tutrix ; and that her assuming that quality in the power of 
attorney is not sufficient. 
8. According to the article 946 of the Code of Practice, in 
case of absence from the state of the parent and minor, a tutor 
can be appointed to the latter, to assert and defend her 
interests. See also3 La. Rep: 484. 
4, In the present J. Chaigneau, the uncle of said minor. 
has, with the advice of a family meeting, been appointed 
tutor by this court, and as such, is bound to qualify and give 
security as the law requires in such cases. The rule was 
made absolute. 
The tutor appealed. 


Soulé for the the tutor and appellant, contended that the 
appointment of the tutor in this case to represent the minor, 
Amanda Berluchaux, is illegal and void, as said minor resides 
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Eastsrx Dist. with her mother who is entitled to the guardianship and to be 


January, 1835. tytrix of her child. 


BERLUCHAUX 


v8. 
BERLUCHAUX 
ET ALS. 


‘ 


2. The appointment of tutor being null, all the proceedings 
in taking the inventory preparatory to the partition, are illegal 


and void. 


3 The power of attorney transmitted by the mother of : 


said minor from Cuba, although it purports to be made in her 
capacity of tutrix, and authorises the tutor appointed here to 
act in all matters in behalf of the minor, concerning the suc- 
cession inherited, is not accompanied by any authority show- 
ing said tutrix has been regularly appointed and confirmed in 
said office, and is therefore without effect. 


Roselius for ‘the plaintiff and appellee. There are two 
questions to be decided. 

1. Can a dative tutor be legally appointed to a minor, re- 
siding with her mother under the government of Spain, when 
called to inherit property here, and to assist in a partition 
thereof ? 

2. Or, can the absent mother, while abroad, represent her 
minor as natural tutrix, without showing she has complied 
with the formalities of the law of her domicil, in being 
appointed and confirmed to said office ? 

3. We contend for the affirmative of these questions. By 
the positive provisions of our law and by the expositions 
thereof by this court, a dative tutor must be appointed to 
represent the absent minor, when inheriting property in this 
state. La. Code, art. 1092. Code of Practice, 959. 3 La. 
Rep. 484. 

4. It will be also seen by those laws, that a curator or tutor 


ad bona cannot be legally appointed in this case. The tutor . 


already appointed must act and proceed in the partition. 


Mathews, J., delivered the opinion of the court. 

This is a suit instituted to obtain a partition of certain 
property situated within the jurisdiction of the court below, 
which property cannot be divided and partaken in kind, and 
must consequently be subjected to a sale by licitation, &c. 
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‘A difficulty occurred in proceeding to partition, in the man- 
ner above stated, in consequence of one of the co-heirs or co- 
proprietors being a minor, residing out of the state and un- 
represented in it. This minor, Amanda Berluchaux, resides 
with her mother, in St. Jago de Cuba, a place under the gov- 
ernment of the laws of Spain. The mother being the sur- 
viving parent, according to our law, is natural tutrix, and as 
such has a right to the guardianship of her children and to 
assume the management and administration of their property ; 
but she is not bound to accept of this office. Although she 
may refuse it, still she retains the superintendence of them 
and the care of their education. A tutor whom she may 
have caused to be appointed, on her refusal to take that office, 
in such a case, is merely entrusted with what concerns the 
administration of their property. La. Code, art. 268 and 271. 

In pursuance of these provisions of law, it is evident that a 
tutor ad bona may be appointed to a minor, other than the 
natural tutrix, even when she is present and residing in the 
state. A mother residing in a foreign state or country with 
her children, who inherit property in this, on coming here and 
making application to the proper authority for that purpose, 
would be preferred to all others in obtaining the administration 
of the property thus inherited; or, perhaps, on proof to the 
tribunal of this state, in a case like the present, which relates 
only to the partition of a succession held in common with 
others by her minor child, that she had taken all steps neces- 
sary to give her full authority as tutrix, in relation to the 


" property of her pupil, according to the laws of the place of 
_ their residence, she might appoint an attorney in fact, to repre- 


sent their interests here ; but no proof of this nature is addu- 
ced in the present instance. 

We have said that the minor who is interested in the parti- 
tion of property, claimed in the present case, resides with her 
mother in a place governed by Spanish law. Now, although 
that law has no longer any. force in the state of Louisiana, 
since the repealing act of 1828, yet having been considered 
previously the law of this country, so far as it was not abro- 
gated or altered by our statutory enactments, we may still, 
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January, 1835. 
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Easrzax Dist. Without violation of the rule which requires foreign laws to 
January, 1835. be proved as facts, assume some knowledge of it. According 
pentucuavx to this law tutorship is of three kinds only : Testamentary, by * 
nzprecasvx fect of law, or legitima and dative. The right of tutorship 


stats. granted to a mother comes under the denomination of tutela 


pt ea legitima, and she is to be preferred in the order of relationship 


—— tutor, before all others, when the father has not provided by will a 
administer his 3 < ‘ 
wards’ property, tutor for his children. Febrero Novisimo, vol. 1, Nos. 7 and 


a rr Sarl 10. Thus the tutorship conferred on a mother by this law is 


resent their in- ° : 5 ; 
present their in- granted in the same manner as that which is given to the 


far as to make nearest relation, and it is made the duty of the judge to confer 


rtiti f A 
Peceession, held 2d confirm the tutorship of a mother as of any other near 


i ith : is 

caeneadiiien relation, on, whom the office is thrown by law, and tutors of 

here. pani this class can do no act, without this confirmation, which will 
n . . . a . 

Saw saving been be valid in relation to the administration of the property of 


re bg a their pupils, unless when the tutorship is conferred by the 
repealing act of testament of a father on his legitimate children. Same 
1828, the court 3 

will recognise it authority, No 15. 

rat eo attempt therefore of the mother, in the present instance 
pos oa Sain, to appoint an attorney in fact, to act for her in relation to the 
without requi- interests of herdaughter, must be considered as withouteffect ; 


ring it tobe pro- because there is no evidence of confirmation of the tutorship 


the Spactsh 2° of the former by any competent tribunal in the place where 


the tutorship of they reside. 


th ther is re- . : ° : : 
Nired tobeeon. Considering the minor as wholly unrepresented in this 


d d = . . o. 2 ° 
ficmed by the Sate in relation to the administration of her property, the 


judge, in the next inquiry is how this defect is to be supplied in pursuance 
Sf any other of our laws on the subject. It is admitted on both sides, that 
a a tutor must be appointed by authority of the competent. 
ine cnet by in judge, and one was appointed under all the formalities 
confer the tutor- required to constitute a dative tutor ad bona, This appoint. 
ship of bs ie, Ment is complained of as illegal ; and in opposition to it, the 


Sella ay counsel contends that a tutor ad hoe only could be appointed 


appointment e according to the provisions of the 295th article of the La. 
. «A daty Code. That article is found in the section which treats of 
1 ie age dative tutorship, and has relation to minors, both those who 


ding inthis state, may have no domicil in the state and those who have. It is, 


ke th ~ 
appointment ofa however, made the duty of the relations of the minor, residing 
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‘in the state, to provoke the appointment of a tutor, whether Easrsrw Dist. 


such minor be or be not domiciliated therein. In the present Jamvary, 1835. 
instance the appointment of a tutor ad bona has been provoked, seein 
and we,are of opinion that this appointment is supported by szarvemaux 
the art. 1092 of the La. Code, and art. 946 of the Code of Se, ne 
Practice. Consequently there is no necessity of appointing the minor be or 
be not domicili- 


a tutor ad hoc. pb 

Where a mi- 

It is, therefore, ordered, adjudged and decreed, that the Srcign ‘cauatey, 

judgment of the Court of Probates be affirmed, with costs.. ae 

state, a tutor ad 

y - bona must be ap- 

pointed to make 

. partition or ad- 
minister it. 


BERLUCHAUX US. BERLUCHAUX ET ALS. 


ON A PETITION FOR A RE-HEARING. 


It is a general principle, admitted by the comity of nations, that the tutor, 
of a minor, deriving his authority from the law of their common domicil, 
has a right to exercise the actions of his pupil every where. 

The law 9, tit, 16, Partida 6, adopts the system of the Roman law in the 
118th novel of Justinian, requiring the mother who accepts the tutorship 
of her children, other than that conferred by testament, to give security, 


This case comes before the court, in this instance, on an 
application for are-hearing. See the decisionof the case, ante 539. 


Soulé, for the tutor and appellant, applied for a re-hearing, 
on the following grounds : 

1. In this case the minor to whom a tutor has been 
appointed, resides with her mother, in the dominions of Spain, 
where natural tutorship is governed by the same principles 
as those which prevail in Louisiana. 

2. By our laws, the tutorship of minor children belongs of 
right to the surviving parent, as natural tutor ; it takes place 

69 
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Eastern Dist, as a matter of right, without being confirmed by the judge. 
January, 1855. Tq, Code, art. 265, 268. 





3. A minor having a mother living, cannot be subject, as - 
regards his person and property, to the power and authority of 
any other person than that of her mother, unless she has 
been deprived of her right of tutorship, or has expressly 
renounced it. 

4, In the present case, the appointment of a permanent and 
unqualified tutor, has the effect to deprive the mother of the 
tutorship ; if his functions are only temporary and limited to 
the particular object for which they were conferred, it is only . 
a special tutorship, which may exist simultaneously with 
natural tutorship. 

5. The court seems to recognise in its decree, that the 
mother, on coming here, could claim the tutorship, which is 
admitting it to be special: as conferred here, and which the 
court has thought proper to qualify, by terming him tutor 
ad bona. 

6. Our jurisprudence, modified as it is by the act of 1830, 
no longer recognises even curators ad bona: that law has 
respected curators ad hoc and tutors ad hoc, but it has intro- 
duced nothing in our system that might apprise us of a tutor 
ad bona. Such a tutor is unknown to our jurisprudence. 

7. Any tutorship, other than that which must exist in all 
cases over the minor, is essentially special and limited to the 
the particular case that gave rise to it, and in the strictest 
sense is a tutorship ad hoc. 

8. The principle is generally recognised, that the authority 
of the tutor cannot extend and be exercised _beyond the limits 
of the country of his appointment, except as regards the per- 
sonal rights of the minor ; but the law of the place where it 
is situated must govern in regard to immoveable property. 

9. It is true the code provides that a tutor, conformably to 
law, shall be appointed to the absent minor, when the father 
and mother reside out of the state, and when an inheritance 
is to be administered. La. Code, 1092. 

10. The text of this article points out a direct reference to 
other provisions, and by recurring to article 295, we see what 
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kind of tutor must be appointed in the present case. But one Easrenn Disr. 


absolute tutor can exist; all others are special, as tutors Jumuary, 1855. 
ad hoc. BERLUCHAUX 


11. In France, a pro-tutor is appointed whenever a minor ysnrvcuavx 

has property situated elsewhere than in the country of his ** 4 
domicil. Merlin, Toullier, Sirey, Duranton, Paillet, all recog- 
nise in the functions of this pro-tutor, those of a special one. 
By the Roman law, a special tutor was appointed to represent 
the minor in particular cases, when his absolute tutor could 
not act. 

12. In this case the appointment of tutor is only special. 
Who could dispute the mother’s right, when duly recognised 
as tutrix, according to the laws of Spain, to come here and 
claim the personal rights and actions of her minor daughter, 
or the proceeds of the property sold here? As soon as she 
has complied with the formalities of our laws, she can sue and 
recover in the name of her minor child, the debts due to her 
in this state, which will render the tutor’s functions ineffectual 
or purely temporary and special. 


Bullard, J., delivered the opinion of the court. 


The court has given to the petition for a re-hearing in this 
case, a deliberate consideration, and now proceeds to state 
the reasons why its first judgment should not be disturbed. <7. 
We do not hesitate to avow that our first impressions were Itisa general ~ 
strongly in accordance with the views of the counsel for the Pei bathe conte : 
appellant. It seems well settled, and the principle is not Y of | nations, 
controverted by this court, that the tutor of a minor deriving a minor,deriving 
his authority from the law of their common domicil, has a ee a 
right to exercise the actions of his pupil every where. The of their. com- 
comity of nations recognises the validity of such an authority. a right to exer- 
Such is the doctrine taught by most of the continental writers, pate cial coe 4 
cited by Judge Story, in his work on the Conflict of Laws, to 'Y,¥«Te 
which our attention has been called, and which we often 
consult with pleasure and with profit. The first question, 
therefore, which presents itself, is one of fact: has Amanda 
Berluchaux a. tutor, recognised as such by the laws of Spain-? 


If so, she may be properly represented by him in the action 
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Easrenx Dist. of partition now pending. In deciding on this question, we 

January, 1855. thought ourselves authorised to proceed upon that knowledge 

wextucnaux of the laws of Spain, which we derive from the fact that 

penivcuaux Louisiana was long governed by the same system, as was 
Er als. ‘done in two cases reported in | La. Rep. 255 and 542. 

The counsel assumes as a fact, that natural tutorship is 
governed in Spain by the same principles as those adopted in 
this state , that it takes place of right, without the necessity 
of being confirmed, and that those same principles are recog- 
nised by the Spanish as well as Roman jurisprudence. 

This confident assertion has induced us to examine again 
those parts of the Spanish law which relate to this subject, lest 
we may have been mistaken in supposing, as we did in the 
opinion first pronounced, that the tutorship conferred on the 
mother is merely legal, and requires an express judicial recog- 
nition and confirmation. In the result of this second inves- 

_ tigation we think we cannot be mistaken. _ It is incontestible, 
that the mother’s right to the tutorship of her children was 
unknown tothe jurisprudence of Rome, until the promulgation 

- of the 118th novel of Justinian. The tutorship is conferred 
on her by that novel, as the nearest relation, when the father 
has appointed no tutor, by will, but always under the express 
condition that she shall renounce the right of contracting a 
second marriage, and the benefit of the senatus consultum 
velleinanim. On making these renunciations, she shall be 
preferred, says the novel, to all the collaterals, except the 
tutor appointed by the testament of the father. 118h Novel, 


The law 9, tit. chap. 5. 


6, a 6, The 9th law, 16th title of the 6th Partida, adopted the 
p age the R Ro- system of the novel, and requires the mother who accepts 
man law, in the 


ath Novel of the tutorship of her children, other than that conferred by 


Justinian, requi- the testament of the father, to give security. In addition to 
ring the mothe 


who accepts the the authorities referred to in our first opinion, to establish the 


pvt of net character and requisites of this species of tutorship, we might 


than that confer- ae . . ° 
red by testament, rely on the opinion of Gomez, in Legis Tauri, 14th law, No. 


to give security. 10, et seq. 
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Febrero, whose authority will hardly be questioned, so far Eastsnw Dist, 


from regarding the tutorship of the mother as natural, in our 
legal sense of the term, treats it expressly as anomalous, 
irregular and extraordinary. 1 Feb. Novisimo, 148, No. 11. 

With such views of the laws of Spain, we thought that the 
execution of a power of attorney, before the American consul 
at St Jago de Cuba, by the mother, assuming the quality of 
guardian or tutrix to her minor children, did not alone furnish 
sufficient evidence of her capacity as such. 

That question being disposed of, it only remains to inquire 
whether the most proper appointment to be made by the 
court, was of a tutor ad bona, generally, or a tutor ad hoe. 
On this subject, the counsel is pleased to remark that, “ ouf 
jurisprudence, modified as it has been by the law of 1830, 
recognises no more curators ad bona ; that law has respected 
curators ad hoc, tutors ad hoc, but it has introduced nothing 
in our system of laws, that might apprise us of the existence 
of a tutor ad bona. Such a tutor is unknown to any 
jurisprudence.” 

The court is not sensible of meriting the compliment of 
having enriched our jurisprudence with a new principle, or 
our legal language with a new term. Neither the thing nor 
the name is original with the court. The Code of Practice, 
article 946 provides that “if the father and mother of the 
minor reside out of the state, and are not represented in it, 
and the minor be also absent, he may be provided with a 
tutor, by the judge of probates of the place where his prin- 
cipal property is, or where he has interests to assert or 
defend.” It is true, the tutor in such a case, is not ex- 
pressly called tutor ad bona, but it is clear the tutorship is 
limited, and cannot extend to the person of the pupil, because 
he is presumed to be under the paternal power, and the duties 
of such a tutor are confined, necessarily, to the property and 
interests of the minor. Perhaps a better translation could not 
be made into Latin, than to say at once, without paraphrase, 
he would be a tutor ad bona. By the 27\1st article of the 
Civil Code, it is declared that when the mother refuses the 
tutorship, she still retains the superintendence of her chil- 


January, 1835. 
——— 


BERLUCHAUX 


18. 
BERLUCHAUX 
ET ALS, 
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Easréex Dist. dren, and the care of their education. The tutor, in such a 
January, 1855. case, is merely entrusted with what concerns the administra- 
seatucuaux tion of their property. This is, most emphatically, a tutor- 
serivcaaux ship ad bona, although not so expressed. But the article 


ET ALS, 


1092 of the La. Code, speaks pointedly of tutors and 
curators ad bona. 

In short, it appears to us to result from all the provisions of 
our law, on this subject, that the legislature intended to pro- 
vide more ample guards and guarantees for the protection of 
the interests of absent minors, than could be expected from 


‘the mere appointment of a nominal tutor ad hoc, in a par- 


ticular suit, whose duties would necessarily terminate with 
The suit, and who, in this particular case, would be, perhaps, 
without authority to receive the share coming to the minor, 
after the partition should have been effected, and who gives 
no security for the delivery of it to the party interested. Itis 
true, these provisions do not prevent persons having claims 
against a minor or absent person, from pursuing the same, 
previous to the appointment of a tutor or curator; but in 
such cases, the abseritee may be represented in the suit by a 
curator or tutor ad hoc. Code of Practice, art 964. It is, 
however, the duty of the relations of a minor, to provoke the 
appointment of a tutor, either with full power, as such, over 
the person and property, or in a more restricted sense of the 
word, but always under some alternate legal responsibility 
towards his pupil. 


The re-hearing, for these reasons, is refused. 
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GARRITSON vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


In an absolute or defeasible sale, the property does not pass from the 
vendor with regard to third persons, until tradition takes place; but 
before the tradition the vendee has jus ad rem, though not in re. 

So where a bill of sale is taken on a steam-boat, to secure the payment of 
a sum of money, executed between the parties in the state of Tennessee, 
and registered in a court there, and the boat is afterwards brought to thig, 
state, and sold by the syndic of the creditors of the owner, who becomes 
insolvent: Held, that the bill of sale is valid although defeasible, on 
payment of the money; and that the sale by the syndic changed the 
remedy, without affecting the vendee’s right, who is still entitled to the 


proceeds, . 


On.the 2d March, 1831, the plaintiff made a surrender of 
his property to his creditors, which was accepted, and J. 
Leeds appointed syndic. Among the articles surrendered, 
was the steam-boat Red Rover, valued in the schedule at 
six thousand dollars. 

After selling the property surrendered, the syndic filed 
a tableau of distribution on the 26th March, 1826. 

On the 2d April following, Joseph Hurst, a judgment 
creditor of the insolvent, for materials furnished and labor 
done, on the steamer Red Rover in Tennessee, before she 
made her voyage to New-Orleans, amounting to six hundred 
and sixty-three dollars, made opposition to the tableau, and 
claimed to be put on it as a privileged creditor, on the 
proceeds of the steam-boat. His judgment was obtained on 
an attachment against the boat, after her arrival in this 
state, which was duly recorded. __ 2 

On the 6th of April, Baxter & Hicks filed their petition 
to the tableau, alleging various grounds of opposition, on the 
score of informalities &c. in it; and also claimed to be 
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Eastern Dist. placed thereon as privileged creditors, on the proceeds 
Janugry, 1835. of said steam-boat, for near three thousand dollars. 


GARRITSON 


The petitioners annexed to their opposition a bill of sale, 


SS —<—_ by the insolvent to them, inthe state of Tennessee, 


where the steam-boat was built. It was recorded in the 
county court of one of the counties in that state, and stipu- 


lated a sale of the steam-boat to the vendees, but defeasible __ 
‘on the payment of the sum mentioned therein, conditioned 


also that the boat should not leave the state, until the money 
was paid. 

Leeds, the syndic, was also placed on the tableau as a 
creditor, for six hundred and sixteen dollars and seventy- 
three cents, for boilers, castings, &c., furnished said boat. 

On the final hearing of these oppositions, the claims were 
allowed respectively, but Baxter & Hicks were ordered to be 
placed on the tableau, and be paid in preference to Leeds and 
Hurst. They appealed. 


Lockett and M‘Caleb, for the appellants, contended that the 
judgment should be reversed, because the mortgage under 
which Baxter & Hicks claim the preference over other credi- 
tors, was never recorded, at least there is no proof of it, and if 
it had been, it could only have effect against third persons, 
from the date of its registry. 

2. The mortgage being the only ground on which the 
preference was given to Baxter & Hicks, and this it seems 
is evidently insufficient, the decision of the District Court is 
therefore clearly erroneous, and must be reversed. 


Hennen, for Baxter & Hicks, the appellees, made the 
following points. 

1. We claim a privilege on the proceeds, under a bill of sale 
of the steam-boat, which was duly recorded and enregistered 
in one of the courts in Tennessee, where the boat then was, 
and where she was to remain, until the contract between the 
parties was fulfilled. 

This bill of sale is absolute, but with the condition that if 
the sum due Baxter & Hicks should be paid, then a re- 
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be registered in Louisiana, as the boat was to remain in 
Tennessee. It was a fraud in bringing her away. 

3. Baxter & Hicks had commenced suit, and were 
proceeding to judgment, when Garritson surrendered’ his 
property. They could have enforced their rights against the 
boat, in virtue of their mortgage, if they had not been com- 
pelled to cumulate their suit with the concurso of creditors. 
They have now a privilege on the proceeds of the sale of the 
boat. 


4 


Martin, J., delivered the opinion of the court. | 

The syndic is appellant from a judgment, by which he is 
ordered to pay to an intervening party, the proceeds of the 
sale of a steam-boat, part of the property surrendered by the 
insolvent. 

The judgment is complained of, on the ground that the 
mortgage under which a privilege is claimed, was never 
recorded, and if it had been it could have no effect against 
third persons, except from the date of the registry. 

The counsel of the appellee urges, they claim under a bill 

of sale of the boat, the proceeds of the sale of which are now 
in the hands of the appellant. The bill of sale appears to 
have been registered in a court of the state of Tennessee, 
‘within the jurisdiction of which the sale was made, and the 
boat was to remain in that state, by the terms of the contract. 
The sale is indeed defeasible on the payment_of a sum of 
money. The insolvent was guilty of fraud in taking the 
boat, in violation of his contract, out of the state of Tennéssee, 
and bringing her to New-Orleans. 

It does not appear to us, that the instrument under which 
the proceeds of the boat are claimed, had any other object 
than to secure the payment of a sum of money; but the 
parties chose to give to their contract the form of a defeasible 
sale, and we cannot consider it in any other light. It is true 
that in an absolute or defeasible sale, the property does not 
pass from the vendor, with regard to third parties, till tra- 


dition takes place. Traditionibus non nudis pactis dominia 
70 
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conveyance would be made. ‘This deed was not required to Eastenx Disr. 


Junuary, 1835. 
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In an absolute 
or defeasible 


sale, the proper- LO 
does not pass “"~ 


rom the vendor ~ 


with regard to 
third persons, 
until tradition 


takes place ; but 
before the tradi- 
tion, the vendee 
has jus ad rem 
though not in re. 

So where a 
bill of sale is ta- 
ken ona steam- 
boat, to secure 
the payment ofa 
sum of money, 


executed be- 
tween the par- 
ties in the 


state of Tennes- 
see,and register- 
ed in a court 

ere, and the 
boat is  after- 
wards brought to 
this state, and 
sold by the syn= 
dic of the credi- 
tors of the own- 
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Eastere Dist. rerum transferentur. But béfore tradition the vendee has jus 
February, 1835. ad rem, though not in re. This right the vendee began 
“—" — exercise by a suit against the insolvent, before the cession, 
warner. Which was cumulated with the proceedings in the con- 
or no becomes curso. The plaintiff, if his suit had been suffered to be pro- 
that the bill of ceeded in to judgment, must have recovered the boat rem 


sale is valid, al- - 
though defeasi- tPSam. 


2 a ~—— The sale by the syndic has changed the remedy, without 


and that the sale affecting the right. Since the boat cannot now be recovered, 
ha" "+e the plaintiff was entitled to what represents her, i. e., the pro- 
affecting ithout ceeds of the sale, and we do not think the District Court - 
dee’s right, who erred in decreeing them to be paid to him. 
is still entitled 

to the proceeds. ; 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 


TRUDEAU US. MATHER. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


« In an action of mortgage based on an account and debt, which is shown to 
be grossly erroneous in its calculations and amount, the debt will be set 
aside for adjustment, and the contract of mortgage annulled and cancelled 
as being made in error. 


This is an action of mortgage, to compel the payment 
of three thousand two hundred dollars, due as the first instal- 
ment of a debt of nineteen thousand four hundred and fifty 
dollars, acknowledged by the defendant. 

The plaintiff alleges, that the above sum is the amount 
found due on a settlement between him and the defendant, as 
his curator ad bona, payable by instalments of three thousand 
two hundred dollars each, and secured by a special mortgage 
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on a valuable tract of land in West Baton Rouge. The first Eastzax Dist. 
instalment having become due and remaining unpaid, he Fervary, 1885. 


prays judgment for the amount, and that the mortgaged 
premises be seized and sold to satisfy the same. 

The defendant denies that he is indebted in the manner 
and form, or to the amount as alleged, and avers the contract 
or settlement of account between them, was made through 
error of law and fact, and should be annulled; and the 
mortgage being merely accessory to the debt, is null and 
void, and ought to be cancelled. He further states, that his 
account as curator ad bona, was agreed to be referred to 
a person versed in such matters, and stated according to 
law ; that in stating it, he is illegally charged with interest 
upon interest, at ten per cent. per annum, which charges 
-are about eleven thousand six hundred and forty-five dollars 
more than is really due: and that he signed said account 
through error, supposing it to be correct at the time; he 
therefore prays that the act of settlement or the contract, 
and mortgage sued on, be declared null and void. 

The act of settlement, as well as that of the mortgage, 
were introduced in evidence, and the testimony of the notary 
who drew up the acts and stated the account, was taken 
down. From this testimony, and the bare inspection of the 
account, the district judge who tried the case, detected the 
illegal items and charges, substantially as alleged. 

Judgment was rendered, declaring the account as statéd, 
and the mortgage executed by the defendant, null and void; 
reserving to the plaintiff his legal rights against the defend- 
ant, as his curator ad bona, on a legal and just settlement of 
their accounts. The plaintiff appealed. 


Nicholls, for the plaintiff, contended that the error alleged 
was not proved, as appeared by the testimony of the notary 
who drew up the act of settlement. But if error had been 
proved, it should have been corrected by the court, and 
judgment given for the sum actually due. 

2. The manner of calculating interest was not illegal ; it 
was calculated by the appellee himself, who agreed to pay at 
that rate. 


TRUDEAU 
v8. 
MATUER,. 
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3. The account stated and drawn up by the notary, must 
be considered in law, as made by the defendant, whose agent 
he was. Qui facit per alium, facit per se. 

4. He who seeks justice, says the judge a quo, must 
himself be just. The court applied this maxim, exclusively 
for the benefit of the defendant, in correcting the errors to his 
disadvantage, if any existed, and refuses to allow the plaintiff 
that which is acknowledged to be due. In this respect also 
the judgment is erroneous. 

5. The rendition of the account being followed by a solemn 
notarial act, is binding on the defendant, to pay the interest 
stipulated therein. 

6. The District Court erred in vacating the act of mortgage, | 
given as security for this claim, as the plaintiff relinquished a 
better security, which should not be affected by an error of 
calculation in the account. . 

7. The notarial act of settlement was in the nature of a 
compromise, by which the plaintiff relinquished one thousand 
dollars, as admitted since by the defendant. 


Conrad, for the defendant, showed there was gross error in 
the settlement of accounts, which requires the defendant to 
pay more than twice as much as was actually due. It 
cannot be presumed he intended to benefit the plaintiff that 
amount. Nemo presumitur donare. 

2. The defendant must have supposed he was bound to 
pay compound interest, at the rate of ten per cent. per 
annum, or he would not have signed; in that case it is an 
error of law, bearing on an essential part of the agreement, 
and is null. La. Code, 1840. 

3. It was an error of calculation or ignorance of the fact, 
that compound interest was charged. Error in this respect 
vitiates the contract. La. Code, 1815. 

4. This is a case clearly of exorbitant usury. Not only is 
a higher rate of interest charged than the curator was bound 
to pay, but interest on that interest is charged, all of which is 
prohibited. Civil Code, p. 70, art. 71. La. Code, art. 1934. 
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J. Seghers, on the same side, contended, that the contract 
was manifestly erroneous, and null and void. Tutors were 
not bound under the old Code, which must govern in this 
case, to pay-compound interest. Under the La. Code, tators 
are only bound to pay an interest of five per cent. on the 
revenues, when they exceed five hundred dollars, after 
deducting ten per cent. for commissions. La. Code, 341-2. 
1 Moreaw’s Digest, 225. 5 La. Reports, 489, 490. 

2. The agreement entered into between the parties, took 
place under the La. Code, which prohibits interest on interest 
to be taken, and no stipulation to that effect is valid. La. 
Code, 1934. 

3. The defendant was laboring under an error of fact and 
of law, from which he should be relieved. La. Code, art. 
1815-16, 1840, 2129. | 

4. Error in law vitiates a contract, when such error is its 
only or principal cause. La. Code, 1840. 5 Toullier, PErreur 
de Droit, No. 58 et suivans. 


Mathews, J., delivered the opinion of the court. 


This suit is based on a contract of mortgage, wherein the 
defendant acknowledges to owe to the plaintiff, the sum of 
nineteen thousand four hundred and fifty dollars eighty-five 
cents, which he promised to pay by annual instalments of three 
thousand two hundred and fifty dollars, seventeen cents. 
The debt purports to have arisen in consequence of the acts 
of the defendant, as curator ad bona of the plaintiff, and 
was stated to the amount stipulated in the act of mortgage, 
as a result of calculations of interest on certain sums of money 
which came into the hands of the curator. These calcula- 
tions originated in a settlement of accounts between him 
and his ward, after the latter arrived at the age of majority, 
and were made by a person to whom the accounts had been 
submitted for adjustment, by the curator. The court below 
considering the calculations made by the referee, as grossly 
erroneous, and prejudicial to the defendant to. a very large 
amount, rendered judgment in his favor, by which the account 
as adjusted, was set aside, and the contract of mortgage, 
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a@ sequence of it, was annulled; and from this the plaintiff 
appealed. ; 


The calculations of the referee are shown by the evidence 


of the case, to be illegal and erroneous, both in relation to the 


In an action of rate of interest assumed, and the manner in which it was 


mortgage based 


on an account 
and debt, which 


. is shown to be 


grossly *errone- 
ous in its calcu- 
lations and a- 
mount, the debt 
will be set aside 
for adjustment, 
nt the contract 
of mo an- 
Selina ts being 
made in error. 


compounded for a number of years, producing a result egre- 
giously wrong, and prejudicial to the defendant, probably to 
more than one half of the sum stated against him. 

The error complained of in this transaction, is so evident and 
so gross, as in our opinion, clearly to authorise the judgment 
of the court below. That court might perhaps, after setting 
aside the account rendered, and annulling the act of mortgage, 
have proceeded to adjust the accounts of the curator, and 
rendered judgment for the sum which should appear to be 
justly due to the plaintiff. But the pleadings of the case do 
not require a proceeding of this kind, consequently, not having 
taken this step, is no ground of error in the judgment as 
pronounced. 

The parties may hereafter adjust their differences amicably, 
or if this cannot be effected, the courts of justice remain open 
to the plaintiff, in which he may prosecute his claim. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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SAULET vs. GIRARD. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF JEFFERSON. 


The act of the 11th March, 1830, abolishing the office of curator ad bona 
et ad litem to minors, does not apply in cases where curators were 
appointed before the promulgation of the act. If the first curator is 
removed, another must be appointed, although since the general law 
abolishing the office. 


The plaintiff having been appointed curator ad bona to the 


- minors Foucher, applied to the Court of Probates, to be dis- 


charged, and that a tutor and under tutor be appointed to 
said minors. 

It appeared by a statement of facts admitted, that A. 
Foucher, jr., was appointed curator ad bona of the minors 
Foucher, the 26th January, 1830, and regularly removed 
from said office, in December, 1834, and the plaintiff 
nominated as curator ad bona in his place. 

The judge of probates decided, that Foucher having been 
appointed before the passage of the act of the 11th March, 
1830, abolishing the office of curators to mindrs, by the pro- 
viso iti the 9th section of said act, that law is not applicable 
to a case like the present. Judgment was rendered, main- 
taining the plaintiff in his appointment, from which he 
appealed. 


Pichot, for the plaintiff, contended, that the judgment of 
the Probate Court was erroneous, because by the 9th section 
of the act of the 11th March, 1830, there shall hereafter be 


‘no curator ad bona or ad litis appointed to minors. 


2. That although by the proviso in the 9th section of said 
act, this law shall not apply to cases, in which curators ad 
bona shall have been appointed previous to its promulgation, 
yet this proviso cannot be so construed, as to suppose that 


‘ 
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Easterx Distr. curators may be now appointed, but that only those in office 

February, 1835. at the time, were to be maintained until it became vacant. 
SAULET 3. The legislature having in 1828 passed a law, that 
exmaav, Minors should remain under the authority of their tutors, 


until they obtained the age of majority, it became necessary 


to abolish the office of curator ad bona and ad litis, to make 


the system harmonise with the civil law, the office therefore 
no longer exists, since 1830. 

4. By reference to the articles of the Code which treat of 
tutorship and curatorship, it will be seen that the alteration 
was made in the law, for the greater security of minors; so 
that in this case, the minors Foucher should have the benefit 
of it. 


Rost, contra. 


Bullard, J., delivered the opinion of the court. 

The statement of facts in this case, shows that A. Foucher, 
jr. was regularly appointed curator ad bona of his minor 
children, before the promulgation of the act of the 11th 
March, 1830, entitled “an act in addition to the laws now in 


force, relative to tutors and curators of minors ;” that in De-. 


cember, 1834, he was regularly deprived of the curatorship, 


and that Frangois Saulet was thenceforth appointed curator 


f ; . ; 
wa gh ad bona of the children, in the manner and form required by 


1830, abolishin ; re 
the ofhice of ae LaW for the appointment of such curators, before the passage 
rator, ad bona of that act. The question therefore which the case presents, 
and ad kitem to . . ‘ 

minors, does not is Whether this last appointment was regular and legal. 


apply pt am The 9th section of the act declares, that there shall 
were appointed hereafter be no curator ad bona or curator ad litem appointed 
before the pro- , . 

mulgation of the in any case, but that the persons and estates of minors shall 


pode - ba in all cases, be placed under the power of tutors and under- 


Pein re tutors, &c. The proviso to this section, out of which the 
though since the controversy has arisen, is in the following words: “ provided 
i ac clen that this section shall not apply to cases, in which curators 

ad bona shall have been appointed, before the promulgation 


of this act.” 
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This proviso applies to the whole section ; as well to that E«srzmx Dusr. | 


February, 2 a 
SAULET ‘ 
v8. “ 
= 


part, which abolishes the trust of curator ad bona, as to that 
which provides for the appointment of tutors and under 
tutors. Surely then it cannot be said that this statute 
authorises the appointment of a tutor to minors, who were 


already provided with curators ad bona, before its promulga- - 


tion. If the section stood without the proviso, then indeed it 
would authorise the appointment of a tutor and under tutor, 
in this case. The construction contended for by the appel- 
lant, would leave the proviso without effect. But we are 
bound, if possible, to give it some effect, if susceptible of it. 
This can only be done by supposing that the legislature 
intended that such minors, as were at the promulgation 
of the act provided with curators ad bona, should continue 
under that species of guardianship until their age of majority, 
and that the change of system should not apply to them. 
With respect to them, the trust of curator ad bona, as estab- 
lished by the Code, still exists, because it is declared that as 
to their case, this section shall not apply. As to them, we are 
therefore bound to consider it as unwritten, for it appears to 
us clear, that it does not authorise the appointment of a tutor 
and under tutor. We are, therefore, of opinion, that the 
Probate Court did not err in maintaining the appointment 
of a curator ad bona. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Court of Probates be affirmed, with costs. 


. 
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FAGOT ET ALS. vs. PORCHE. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Evidence of a claim in compensation and re-convention, will be rejected, 
when the demand is not equally liquidated with the claim of the 
plaintiff. ; 

The liquidation of a partnership claim, cannot be pleaded in compensation 
or re-convention, against a demand on a note of hand. 7 

The absence of all connection between two demands, is an insurmountable 


objection and obstacle to a demand in compensation or re-convention. 


This is an action on two promissory notes, executed by the 
defendant in favor of Pierre Caseaux, deceased, the ancestor 
of the plaintiffs. Fagot sues as tutor. of his children, who 
are minor heirs of the deceased, claiming the amount of said 
notes, which together make the sum of five hundred and 
twenty dollars ninety-one cents; that one of them, for four 
hundred and thirty-two dollars ninety-one cents, is secured 
by a mortgage on a slave, which he prays may be seized and 
sold to pay said sum. 

The defendant pleaded a general denial, and set up a large 
claim, amounting to one thousand seven hundred and twen- 
ty-two dollars, in re-convention against the plaintiffs, as due 
by their ancestor, for the purchase, advances and increased 
value of a plantation, which he alleges he owned in partner- 
ship with the said P. Caseaux, in his life-time, and which his 
said heirs, the plaintiffs, have caused to be sold as a part of 
his succession. 

On the trial, the district judge rejected the testimony of the 
defendant, offered in support of his re-conventional demand, 
on the ground that the claim was not liquidated, and was not 
connected with, or incidental to the demand of the plaintiffs. 
The defendant’s counsel excepted to the opinion of the court, 
rejecting the evidence. 
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Judgment was given in favor of the plaintiffs, for the 
amount of their claim. The defendant appealed. 


Nicholls, for the appellant, insisted the court erred, in 
rejecting testimony to establish the plea in compensation. 
Compensation takes place of right between two debts, 
having for their object a sum of money, and equally liquidated 
and demandable. La. Code, 2205. 

2. To establish this right of compensation, it is necessary 
to show, first, that the claim is for a sum of money; second, 
that it be equally liquidated with the one to which it is 
opposed, and third, that it be equally demandable. 

3. The document offered as testimony to support the plea, 
is an account rendered by the ancestor of the plaintiffs, to 
whom the notes sued on were given, in which he acknow- 
ledges the plantation to be partnership property, debits defend- 
ant with the amount of the purchase money, expenses of the 
crop, negro hire, and strikes a balance in his own favor. The 
account is signed by both parties, and is an acknowledgment 
on the part of Caseaux that half of the plantation is the 
property of the defendant. 

4. Under these circumstances, the latter is entitled to the 
money he has paid, as the heirs have had the plantation sold. 
This then, is a claim for a sum of money due, which establishes 
the first part of the plea in compensation. 

5. The claim is equally liquidated, for the sum claimed on 
~ account of the plantation is specified in the account offered in 
evidence. . 

The claim of the defendant is equally demandable with 
that sued on. The interest in the plantation belonging to the 
defendant, has been received by the plaintiffs, in having it 
sold as part of the succession of their ancestor. The sum 
due for this interest, is specified in the account offered in 
evidence, and more than compensating the sum sued for. 


Martin, J., delivered the opinion of the court. 


The defendant being sued on two promissory notes, 
executed in favor of. the ancestor of the plaintiffs, pleaded 
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Easrznx Dist. the general issue, and set up a claim in compensation and 

February, 1835. re-convention, for a much larger. sum than that for which the 

racoT ET ais. notes sued on were given. Judgment was rendered in favor 

roncuz. Of the plaintiffs, and disregarding the defendant’s claim, from 
which he appealed. 

His counsel complains in this court, that the judge a quo, 
rejected written and parole evidence offered by him, in 
support of the claims pleaded in compensation and re-con- 
vention. These claims were grounded on the allegation, 
that the plaintiffs’ ancestor, and who was the payee of the 
notes sued on, took in his own name, the title to the plan- 
tation which he and the defendant had.bought in partner- 
ship, and the defendant advanced a large sum towards the 
purchase, and made great advances for the cultivation and 
improvement of the land; that at the death of the plaintiffs’ 

ancestor, his heirs possessed themselves of the land, which 
eevidenee of ® has since been sold as part of the succession. The defendant 
pensation and also avers, he has a further and large claim, on the score of 
re-convention a , 
will be rejected, the increased value of the land since the purchase. 
pasar ella The introduction of the evidence was rejected, on the 
qually liquidate¢ ground that the defendant’s claim was not equally liquidated 
the plaintiff. - with that of the plaintiffs, and was absolutely unconnected 
tiohofayattner. therewith. 
ship claim, can- Jt appears to us, the decision of the District Court was 


not be pleaded in 


compensation correct. The liquidation of a partnership concern, such as 
or  re-conven- i ° 
tion, against a that now sought, is universally a much more tedious opera- 


d . . . . . oo 
a had, tion, than that which is.required to ascertain the validity of a 


— nee claim of the payee of a note of hand. The liquidation of the 
nection ° ° 
between two de- claim of the defendant, could not well be asked from a plain- 
a: tiff, whose claim was already liquidated by the defendant, 


a genre a before he subscribed the note. There was no room for 

mand in com- compensation. 

pensation and The absence of all kind of connection between two claims, 
is an insurmountable obstacle to a demand in compensation 
or re-convention. 


The plea of re-convention is unsupported. 


4 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HILLIGSBERG vs. HOLMES. 


APPEAL FROM TIE PARISH COURT FOR THE PARISH AND CITY OF 


NEW-ORLEANS. i 


The defendant, in an execution, is subject to no interest, simple or 
compound, after the adjudication of his property, whether on credit or 
for cash. 

In a sale of property, under execution, on twelve month’s credit, the 
purchaser is required to give bond for the whole amount of principal, 
interest and costs due on the day of sale, asif made for cash; and on that 
aggregate sum, the same rate of interest is allowed in the bond, as that 
on the original debt, from the day of sale. 

When the judgment of the court a qua is amended, on appeal, although 
both parties asked and obtained an alteration, the appellee will be required 


to pay costs in both courts. 


The plaintiff alleges that he sold a lot of ground, in the 
city of New-Orleans, on the first of November, 1828, to one 
P. S. Hamblet, for two thousand, one hundred dollars, 
payable by instalments of seven hundred dollars each, in one, 
two and three years from the date of the sale, with interest 
at the rate of ten per cent. per annum, from the times when 
said notes respectively became due, if not punctually paid, 
until final payment, together with a mortgage retained on the 
property, to secure the payment of the price thereof. 

The two last notes being unpaid after becoming due, and 
the purchaser having died in the mean time, but leaving an 
heir, the plaintiff obtained an order of seizure and sale of the 
lot in question, and I. T. Preston, Esq. was appointed curator 
ad hoc, to the heir who resided out of the state, and as a 
defensor to the suit. 

At the sale of the property, on the 18th of October, 1834, 
Newland Holmes became the purchaser, as the last and 
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highest bidder, for four thousand, three hundred and seventy- - 


five dollars, payable on twelve months credit, on his giving 
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his bond, with security and a mortgage on the Prennianes until 
complete payment. 

On the 10th of November, following, the purchaser having 
failed to comply with the terms of the sale, the plaintiffs ° 


_ counsel, on suggesting these facts to the court, obtained a rule 


on Holmes, to show cause why a distringas should not issue 
to compel him to comply with the conditions of his bid. _ 

Holmes, in answer to the rule, averred that by advice of 
Hamblet’s counsel, he tendered a bond to the sheriff, with 
good security and special mortgage on the, property sold, 
for the sum of one thousand four hundred dollars, bearing 
ten per cent. interest, on seven hundred dollars, from the 1st 
of November, 1830, and the same interest on seven hundred 
dollars, from the 1st of November, 1831, to add in‘all the, cost 
up to that time, and the bond made payable on the 18th of 
October, 1835, or to settle the costs in cash. The plaintiff 
refused to accept. his bond ; but required one for two thousand 
and thirteen dollars, with ten per cent. interest, from the 18th 
day of October, 1834, until payment, and a special mortgage. 
He prays that his bond, first tendered, be accepted, and the 
rule discharged. 

The parish judge decided that the plaintiff was entitled to 
interest on the amount of the two notes ; and interest thereon, 
up to tho day of sale, but that the interest on the aggregate 
sum of principal, interest and cost, from that time, until paid, 
should be at the rate of five per cent. per annum, according 
to the following calculation: 


Amount of capital, in the two notes,...........sscssssesseeereseeee $1400 00 
Interest on $700, from the 4th of November 1830, to the 18th 

ee ROBT GPL ea Gia i 6 ais sieisinssin s <iey ce 0 Sh Paaawad Soca deuskcbwesasdeuncess 347 00 
Interest on $700, from the 4th of November, 1831, to the 18th 

ON CON ROO Bias seins ns 5c. 0 cc chwenaoeceeaideedsieesdvencncesscass 247 00 


Interest on $484, the amount of interest due on the capital, 
($1400) due the 18th of October, 1834, (day of sale) to 


the 18th of October, 1835, at five per cent.............ccceccseceeeee 24 20 
MAMET a MOORE Sc oleh wises sais snes snc ase ve von Seay bee sxeuweekieeesead eoieete 129 00 
Interest, at five per cent., for one year, on $129.............sececeeeseeee 6 45 





i iiictitthitasincivn ebiiisisnulbaciaiiabiattctaailaaia $2183 65 
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Judgment was rendered, requiring the purchaser, N, EB4st=a= — 


_ Holmes, to execute his bond for the above sum, with security 


and special mortgage, within three days from the notification ™™4esaRe 
of judgment, and on failure, a writ of distringas to issue.  mommes. 
He appealed, together with the curator ad hoc of the absent 

heir. 


Preston, for the appellant. 


D. Seghers, contra. 


Martin J., delivered the opinion of the court. 

The plaintiff suggested and informed the court of the first 
instance, that at the sale of certain immoveable property, made 
in pursuance of an order of seizure and sale, which had been 
obtained against said property, in the hands of the heir of 
the original purchaser, the defendant became the last and 
highest bidder for the sum of four thousand three hundred 
and seventy-five dollars, payable at twelve months, with 
interest, at ten per cent. per annum, with mortgage retained 
on the land, according to law, until final payment; and that 
he refused to comply with the terms of sale, whereupon 
a rule was taken against him, to show cause why a writ 
of distringas should not issue, to compel a performance of the 
conditions of sale, on his part. 

The defendant answered, that by the advice of the owner 
of the property seized, he had applied to the sheriff, offering 
his bond, with good security and special mortgage, for the 
sum of one thousand four hundred dollars, with interest at 
ten per cent. on seven hundred dollars, from the Ist of No- 
vember, 1830, and interest, at the same rate, on the remaining 
seven hundred dollars, from the Ist of November, 1831, 
together with all costs added, and the whole sum payable on 
the 18th of October, 1835 ; or to settle the amount of ‘costs 
in cash. ; 

“The Parish Court was of opinion that the plaintiff was 
entitled to interest on the notes due, up to the day of sale, 
but that the interest due thereon, as well as that due on the 
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Eastenx Dist. costs, must be reduced to the rate of legal interest, i. e. five 
February, 1835. ner cent.; and, consequently, the amount of the obligation 
taal be delivered to the plaintiff must consist, first, of the 


Pe 


amount of the two notes, or one thousand four hundred - 
dollars ; second, of interest, at the rate of ten per cent. from 
the maturity of each note, to the day on which the defendant 
was bound to give his obligation, i. e. interest at ten per cent, 
on seven hundred dollars, from the 4th of November, 1830; 
and on a like sum, the same interest to be allowed, from the 
Ath of November, 1831, on each, up to the 8th of October, 
1835; third, of interest, at five per cent., on the amount of 
interest due on the debt, up to the day of the sale, (October 
18th, 1834) ; fourth, the plaintiffto have interest on his costs, 
from the day of sale until the maturity of his obligation, on 
the 18th of October, 1835. According to the above data, 
the obligation of the defendant, which he was required to 
execute and deliver to the plaintiff, amounted to two thou- 
sand one hundred and eighty-three dollars and sixty-five 
cents. Judgment was given accordingly, and both the 
present defendant, and the one in the writ of seizure and sale, 
appealed. 

The counsel forthe appellants have assigned the following 
errors in the judgment of the Parish Court, and on which ~ 
they claim its reversal in this court : 

1. That interest on interest is allowed, which is contrary’ 
to law, and expressly forbidden by the La. Code, art. 1984. 

2. The present defendant, with the consent of the origi- 
nal one, in the writ of seizure and sale, offered a bond for the 
amount of the’plaintiff’s judgment, with interest, at ten per 
cent. ‘and costs, or to pay the costs in cash. This should 
have been accepted, and the court erred in requiring more. 

The appellee has complained of the judgment, and on his 
part has asked that it be amended in his favor. 

He contends that he is entitled to a bond or obligation, in 
the sum of two thousand and thirteen dollars, with interest, 
at the rate of ten per cent., from the 18th of October, 1834, 
(the day of sale) until paid; instead of an aggregate sum of 
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two thousand, one hundred and eighty-three dollars and Fastznx Disr. 
sixty-five cents, payable on the 18th of October, 1835. Kebenary,: 1896, 
It appears to this court, that the provisions of the La. Code, urzicsaxne. 
art. 1984, invoked by the appellee, relates only to the stipu- —_yorsess, 
lations of interest, made in a contract by the parties, and does 
not apply to cases in which the law allows interest. 
When the sheriff sells property, on a. credit of twelve 
months, for which two-thirds of the appraised value is not 
offered, at the first attempt to sell, he must require from the 
bidder, and the plaintiff is entitled to a twelve months’ bond, 
for the same amount as he would be entitled to in cash, if it 
had been a cash sale, i. e., his principal debt to the day of 
adjudication, and costs. This, the defendant in the execu- 
tion, would be obliged to pay down, if he chose to prevent Magen 
the sale of his property; and this sum, the purchaser is is subject to no. 
‘ fl is . interest, simple 
allowed to retain during a twelve month, on condition of his or compound, 
paying to the plaintiff an interest of ten per cent. This perl Fc 
would not be mulcting any one with interest upon interest, perty, whether 


on his contract. If the defendant does not buy his own a sa 
property, and he is at liberty to do so or not, at his pleasure, 
he is subject to no interest, simple or compound, after the 
adjudication. If he chooses to buy, volenti non fit injuria. 
He cannot complain, if desirous of making a new contract | 
he be constrained to enter into it on the terms which the law | 
imposes on others. He pays simple interest on the defined 
price of his purchase ; no compound interest is put on his old 
debt, for if he does not pay the twelve months’ bond, and the 
creditor finds it necessary to avail himself of the judgment on 
which the fieri facias issued, we are not ready to say that 
the property affected by the registry of the’ judgment, would 
be burthened by any additional interest, in consequence of 
the purchase, nor would any property of his, seized on a fieri | 
facias, issued thereafter, be liable to it. 

The Parish Court has, in our opinion, erred in allowing 
interest at a less rate than ten per cent., to the ‘plaintiff, on 
any part of what he would have a right to receive in cash, if 
the sale had not been on credit. 

12 
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The judgment is, therefore, erroneous, and -is anuulled, 
avoided and reversed; and this court, proceeding to give such 


urnucsesre judgment as in our opinion ought to have been given by the 


vs. 
HOLMES. 


court in the first instance, we are first to ascertain what sum - 


In a sale of the plaintiff would have been entitled to in a cash sale. 


property under 
execution, on 
twelve - ‘months 
credit, the pur- 
chaser is requi- 
red to give bond 
for the whole 
amount of prin- 
cipal, interest 
and costs, due on 
the day of sale, 
as if made for 
cash; and on 
that aggregate 
sum, the same 
rate of jinterest 
is allowed in the 
bond, as-that on 
the original 
debt, from the 
day of sale. 


When the 
judgment of the 
court @ qua 18 a- 
mended on ap- 
peal, although 
both parties ask- 
ed and obtained 
analteration, the 
appellee will be 
required to pay 
costs in both 
courts. 


He claims, first, BMA MOTINUIEAT  cccs se cexseseees sce sescioceusenessees $1400 00 
Second, his interest on the two notes, from maturity............ 484 00 
Third, the costs............:... te eeeneces cresecesceseecsssseacessesccoces 129 00 

RBs oo cay es csicih gaa viceiensdeeaneeteuncweareseoeyeesoes $2013 00 


To this sum, he appears to us to be clearly entitled, with 
interest, at ten per cent., from the day of the adjudication. Code 
of Practice, art. 681. 

The parish judge was of opinion, that ten per cent. ought 
to be added to the sum, and the bond or obligation taken for 
the aggregate amount of capital, interest and cost, with the 
additional interest for one year. The appellee contends, that 
the bond or obligation ought to be for the above sum, with 
interest at ten per cent. per annum, from the day of adjudi- 
cation until final payment, and not for two thousand two 
hundred and fourteen dollars and fifty cents. 

Either of the two last modes would satisfy the words and 
spirit of the Code of Practice, art. 681, so equally, that we 
would not have felt induced to reverse the judgment, and to 
substitute that which appears most correct ; but we are not 
considering what judgment ought, in our opinion, to have 
been given in the inferior court. We are not at liberty to 
give any weight to the opinion of the first judge, in this 
respect. - . 

We are pressed to add the words, until paid. .This we 
decline, because the code has not used them, and because 
they would, perhaps, be of no use, as the La. Code, art. 1931, 
has provided, that in contracts stipulating conventional 
interest, it is due from the time stipulated for its commence- 
ment, until the principal is paid. 


It is, therefore, ordered, adjudged and decreed, that the 
rule obtained by the appellee, be made absolute, and the 
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distringas issue, until the appellant, N. Holmes, snall furnish Easrzax Dist. 
his bond, or obligation, with good and sufficient security, and Peerwary, 1855. 


a special mortgage on the property sold, in the sum of two 
thousand and thirteen dollars, payable on the 18th of 
October, 1835, with interest, at the rate of ten per cent. per 
annum, from the 18th of October, 1834, the appellee paying 
costs in both courts. 


CHALARON vs. VANCE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A note given in part payment of a contract, for erecting certain buildings 
secured by a mortgage on the ground, is negotiable, and it is no defence 
against it, either in the hands of the original or subsequent holder, that 
the buildings were not completed according to contract. 

The paraph of a notary ne varietur, on a negotiable note, does not, in any 
manner, change the nature of its negotiability. 

When there is no good and substantial cause for an appeal, it will be 
considered as frivolous, and taken for delay. In such cases, the 
judgment appealed from will be affirmed with ten per cent. damages. 


This suit commenced by the executory proceedings, in 
which an order of seizure and sale was obtained against a 


piece of ground, mortgaged to secure the payment of several . 


promissory notes, executed by the defendant, one of which, 
amounting to one thousand seven hundred and thirty-three 
dollars and thirty-three cents, had become due. The plaintiff 
alleges he is the bona fide holder of said note, now due and 
unpaid, and prays that the mortgaged premises be seized and 
sold to pay the same. ° 
The defendant set up several grounds of defence, and 
resisted payment mainly on the ground that the work, for 
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Eastern Dist. which the note now sued on was given in part payment, was 
February, 1835. not executed according to contract. He obtained an 





CHALARON 
v8. 
VANCE, 


injunction. : 

The evidence shows the note was endorsed by the payee, in 
blank, and taken by the plaintiff, in due course of business, 

The district judge, considering a difficulty existed, in 
relation to the mortgaged property, which was intended to 
secure the whole series of notes given, refused to order the 
premises to be seized and sold to satisfy this note alone, until 
the other notes came in for their proportion. 

Judgment was rendered against the defendant, for the 
amount of his note, with interest and costs, reserving the 
hypothecary rights of the plaintiff, concurrently with the 
holders of the other notes, against the mortgaged property. 


Canon, for the plaintiff. 


Gray, contra. 


Mathews, J., delivered the opinion of the court. 


This is a suit, brought by an endorsee and holder of a 
promissory note, (made in negotiable form) by the defendant. 
Judgment was rendered against him in the court below, from 
which he appealed. 

The note now sued on, is one of a series of notes, made by 
the defendant, in favor of a certain Paul Pandelly, in conse- 
quence of an agreement entered into between these parties, 
in which the latter contracted to erect buildings on a lot of 
ground belonging to the former. In this contract, a mortgage 
was stipulated, in favor of the builder, to secure the price of 
building, which was estimated at fifteen thousand nine hun- 
dred dollars, for which three series of notes were given, 
payable in six, nine and twelve months from the date of the 
contract, The first of these series, consisting of three notes, 
were made payable six months after date, and to be delivered 
to the undertaker, when the buildings should be commen- 
ced, Of these notes, that on which the present action is 
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based, isone. They were all identified with the contract and Easrsaw Drer. 
mortgage. February, 1835. 


———————————— 
In the commencement of this suit, the plaintiff claimed an —cuatarox 


. ° v8. 
order of seizure and sale, in pursuance of the summary mode _yaner. 


of proceeding on acts importing a confession of judgment. A note given 
This mode of pursuit was afterwards changed into the via oe Le sty 
ordinario, and judgment rendered in the manner above stated. riiaie, aeons 

The evidence’ shows, that the buildings were in progress red by a mort» 
before the note in question was transferred, by endorsement, Sea ase 
to the plaintiff. From this statement, it does not appear to us > ae -” 
that the defendant could have any legal or equitable grounds gainst it, either 
to resist its payment, even in the hands of the original payee, eo ovightih = 


much less, in those of an endorsee and bona fide holder, in a Stbsequent hole 


due course of trade. It has been settled, long since, that a buildings were 
paraph of a notary ne varietur, on a negotiable note, does not, pen me oo 2 
in any manner, change the nature of such an instrument, in The paraph of 
relation to its negotiability. a notary ne vari 
We are unable to perceive any good or substantial cause table note, @—re 
for the appeal. It must, therefore, be considered as frivolous, = phon day 
and taken for the sake of delay, only. poorer ay - 
When there is 

It is, therefore, ordered, adjudged and decreed, that the pak on my 


judgment of the District Court be affirmed, with costs ; and be a 
that the plaintiff, in addition to the amount of said judgment, frivolous, | and 

en ° 
do recover from the appellant and defendant, ten per cent. pn In such cases the 
the amount thereof, as damages, on account of his frivolous fe from wi 

rmed, wi 

ap peal. ten per cent. da- 
mages. 
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CASTEL & DEVAUX vs. THEIR CREDITORS ET ALS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


On an issue of fraud, the verdict of the jury’is entitled.to great weight; yet 
en examining the evidence, if it appears the demands of justice would be 
best promoted by another trial, the cause will be remanded. 


Lafaye and Delpeuch, two of the creditors of the plaintiffs, 
made opposition to the homologation of the proceedings of the 
creditors of the insolvents, so far as they had a tendency to 
discharge the insolvent debtors, or lessen their liabilities, on 
the ground of fraud, in not making a fair exhibit of their 
property, and giving undue preference to other creditors over 
them, and gambling and wasting away their property, &c. 

Several specific charges of fraud were made out, to which 
a general denial was pleaded, and the case, on the evidence 
produced, was submitted to a jury, who returned a verdict 
discharging the defendants. 

The opposing creditors moved for a new trial, on the 
ground that the verdict was contrary to law and evidence. 
The parish judge considered that the jury, when a fair trial 
was had, were the best judges of the intentions of the insol- 
vents to commit a fraud, as charged ; and having discharged 
them, on the whole evidence, refused the motion. From 
judgment rendered on the verdict, the opposing creditors 
appealed. 


Canon, for the opposing creditors and appellants. 
Soulé, contra. 


Martin J., delivered the opinion of the court. 

Lafaye and Delpeuch, opposing creditors,*,have appealed 
from a judgment, discharging the insolvent debtors from an 
accusation of fraud. 
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Great is the weight which this court is ever accustomed to Easrenw Disr. 
allow to a verdict, on an issue of fraud, especially when the Fermary, 1855. 
party accused is discharged. But on aclose attention and ~ xscuar 
examination of the evidence in this case, the impression lefton Fee LE 
the mind of the court is, that the ends of justice would be best 0" 2s of 
promoted by remanding the case for a second trial. dict of the jury 

: Sees 

It is, therefore, ordered, adjudged and decreed, that the feo sami 
judgment of the Parish Court be annulled, avoided and SS ae 
reversed, the verdict set aside, and the case remanded for a tice ‘ouuldi:be 
new trial, the appellees paying the costs of the appeal. by sainor wien 

the cause will be 
remanded. 


ESCURIX vS. DABOVAL. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT. 


In an action for false imprisonment and damages, under a ca. sa., which was 
quashed for having illegally issued, the defendant may show, in justifi-~ 
cation and mitigation of damages, by argument and reference to the 
decisions of the Supreme Court, that the judgment quashing the writ .is 
erroneous, when at the trial such judgment has not become res judicata. 

A judgment, quashing an execution, has not passed in rem judicatem, when 
the matter in dispute is sufficient to authorise an appeal, and when a year 
has not elapsed from the date of it, to the time of trial, when it is offered 


as evidence, to show the writ was properly quashed. 


This is an action to recover damages, of the defendant, for 
false imprisonment of the plaintiff, under a writ of capias ad 
satisfaciendum, which was quashed, as having illegally issued. 

The defendant, in the present suit, obtained a judgment 
against the now plaintiff, for a sum of money, and levied his 
execution on certain property of the latter, which was after- 
wards claimed by the wife of the defendant in execution, in 





om 7 





* 
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Easteax Disr. virtue of her judgment and legal mortgage against the 
February, 1835. property of her husband, and the proceeds of the sale of the 
oo 


ESCURIX 
v8. 
DABOVAL, 


property were enjoined in the sheriff ’s hands. 

The execution being returned nulla bona, and the 
defendant having removed to an adjoining parish, the 
plaintiff in execution, took out a capias- ad satisfaciendum, 
directed to the parish where his debtor had removed. He - 
was arrested and imprisoned for about twenty or thirty days, 
and obtained the prison limits, and finally had the writ of ca, 
sa. quashed. He then commenced the present suit for false 


‘imprisonment, claiming three thousand dollars in damages, 


The defendant pleaded a general denial: denied false 
imprisonment, but that the plaintiff was legally arrested 
under legal process. 

On the trial, the plaintiff offered in evidence the judgment 
quashing the writ of ca. sa. under which he had been impri- 
soned, to show, first, that such a judgment had been rendered ; 
second, that the writ under which he had been arrested and 
imprisoned, was decided to be illegal. The defendant’s 
counsel objected to the evidence being received for any other 
purpose than that such judgment was rendered, (rem ipsam.) 
The court admitted it, to prove the illegality of the writ and 
arrest ; and refused to the defendant the privilege of arguing 
and reading to the jury the decisions of the Supreme Court, 
especially the case of Whitman vs. Abat, 7 Martin, N. S., 162, 
to show the ca. sa. was legally issued, and that the judgment 
quashing it was illegal. The court refused it, upon the 
ground the judgment was res judicata, until appealed from, 
between the parties, so far as it established the fact of the 
writ having improperly issued. The defendant took his bill 
of exceptions. 

The day of the trial was the 23d of October, 1834, and the 
judgment offered in evidence is dated the 29th of October, 
1833. 

The cause on the whole evidence, was submitted to a 
jury, who found for the plaintiff three thousand dollars in 
damages. 
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The defendant appealed from the judgment rendered Eusrsay Disr. 


thereon. 


A. Seghers, for the plaintiff, insisted that the judgment 
quashing the writ of ca. sa. as illegal, was res judicata 
between the parties, on the day of trial, the 23d: of October, 
1834, no appeal having been taken. It could not be inquired 
- into, and the judge‘a quo very properly. refused to permit any 
argument to go to the jury, with the view to show it was 
erroneous. Pothier Traite des Obligation, No. 3. 


2. On the matters of fact, when damages are to be assessed, _ 


the jury are the proper judges of the quantum, and the court 
will not disturb their verdict. 2 La. Rep., 76. 


Nicholls, for ihe defendant, contended that the arrest and 
imprisonment of the plaintiff was legal, and justified it on 
the ground that no property was to be found, as shown by the 
return on the fieri fucias. 7 Martin, N. S. 162. Ibid., 221. 
8 ibid., 315. 

2. The sale of the property first seized, the proceeds being 
tied up by the wife’s injunction, was no .satisfaction of the 


execution and judgment. The defendant was not bound . 


to await the result of a tedious law-suit’ before proceeding 
against the person of his debtor. 

3. The court a qua erred, in permitting the judgment 
quashing the writ of ca. sa.-to prove any thing else, than that 
such judgment was rendered, (rem ipsam.) | 

4. The defendant had the right to show, by the decisions 
of this court, that the writ of ca. sa. properly issued in a case 
provided by law.'. These decisions are the highest evidence 
of what the law is, coming from the tribunal of the last 
resort. 

5. The judgment, quashing the writ, might put an end to 
the imprisonment, but cannot change the law. It is no 
evidence of the law, as it was still open to appeal. 

6. Nothing short of payment could satisfy the judgment, or 
deprive the appellant of the right of using all the means 
afforded by law, to coerce it. 3 Martin, 331. 

73 


February, 1835. 
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Eastern Dist. 


February, 1835. 


ESCURIX 
v8. 
DABOYVAL, 





CASES IN THE SUPREME COURT 


7. The damages are excessive. For error of judgment, in 
issuing the writ improvidently, and in the absence of. proof 
of malice, the defendant should not be mulcted in vindictive 
damages. 


Martin, J., delivered the opinior of the court. 


In this case, the defendant has appealed from a judgment 
rendered on a verdict, in an action of false imprisonment. 

He had obtained a judgment against the present plaintiff, 
and caused execution to be levied on some property, but the 
wife of the debtor procured an injunction to stay the proceeds 
of the sale of the property seized, in the sheriff’s hands, in 
order that it might be paid over to her in discharge of a judg- 
ment she had obtained against her husband. The judgment 
creditor took out an alias fieri facias, directed to the sheriff of 
another parish, and on the return of nulla bona, sued outa 
ca. sa.,on which the debtor was arrested and imprisoned 
about twenty days, when he succeeded in having the writ of 
ca. sa. quashed. He was then liberated. For this alleged 
illegal arrest and detention, an action for false imprisonment 
was instituted, and he recovered three thousand dollars in 
damages. 

The present defendant seeks to reverse and annul this 
judgment, on the score of excessive damages, and because 
the court denied him leave to show, by argument, and the 
reading of several decisions of this court, that the inferior 
court had erred in its decision, quashing the writ of ca. sa. 
The refusal was asked on the ground that the judgment 
quashing the ca. sa. was res judicata. 

The position of the plaintiff was supported, and reliance 
placed, on the authority of 2 Pothier on Obligations, part 4, 
chap. 3, sec. 3, art. 1, No. 3. 

We thence learn that the Ordinance of Louis XIV. in 
1667, has joined in the same article, judgments in the last 
resort, and others susceptible of appeal, but not yet appealed 
from. 

The Louisiana Code, in the chapter on the signification of 
terms, No. 9, has given the definition of res judicata. “Thing 
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adjudged,” is said of that which has been decided by a final Fasrenw ‘Dist. 
judgment, from which there can be no appeal, either because February, 1835. 
_the appeal did not lie, or because the time fixed by law for _—_xscunrx 


the appeal is elapsed, or-because it has been confirmed on  y,novatr. 
the appeal. In an_ action 


a : : for false ‘impri- 
In the present case, the matter in dispute is sufficient to sonment and 


H ‘ damages, under 
authorize the appeal; and as one year had not elapsed (080? vhich 


between the quashing of the ca. sa., and the trial which wal gre - 
preceded the judgment appealed from, it follows that the jssued, yr 


time for appealing from the former one had not elapsed. It reo justifi- 
had not, consequently, passed in rem judicatem. ection and miti- 
. ion 0 ama- 

This takes from the appellee the only means of defence ges, by argu- 


which he has urged before this court. We have, therefore, <n bea ty Fi 


not examined whether a judgment, which has not yet on By ny 
wie is : P ur 
become res judicata, may be incidentally examined between that the judg- 


the same parties, in the court which has rendered it. This PC"t, (ashing 


court being of opinion that the defendant ought to have been — a 
allowed, by argument and reference to decisions of the judgment has 


Supreme Court of the state, to show that he had reason to ao, 7 


believe that in taking out the ca. sa. he exercised a legiti- A, Judgment, 
quashing an ex- 


mate means for the securing of money tortiously withheld ecution, has not 
° . . ‘40 . . assed 1n rem 7u- 
from him, if not in positive exculpation of his conduct, at erg “a 


: sa: * wie ~ the matter in dis- 
least in mitigation of the damages claimed. pate ie sufficient 
to authorise Aen: 

? . . appeal, and when 

It is, therefore, ordered, adjudged and decreed, that the pte has not e- 


judgment of the District Court be annulled, avoided and roel pat 


reversed, the verdict set aside, and the case remanded, with time of trial, 
a a z 2 when it is offer- 
difections to the judge to proceed therein, and to allow the ed as evidence, 


defendant, by argument and reference to decisions of this paren 
court, (if not positively to exculpate himself, on which we shed. 
give no decision,) at least to mitigate the damages claimed ; 


the plaintiff and appellee paying costs in this court. 
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Eastern Dist. 

* February, 1835. 

—— 
GUILLIET 
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ERWIN, 
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GUILLIET vs. ERWIN 


APPEAL FROM THE PARISH COURT FOR THE PARISH ANP CITY OF, 
'  NEW-ORLEANS. : ; 


Where the defendant lives alternately.in Kentucky and Louisiana, 
"prescription only runs for the time he is actually in this state. 


“So, where two years had elapsed, from the date of the sale until insti- 


_ tution of suit, for redhibitory vices in slaves, and it was shown the 
. defendant had only been ten months in the state, during that time: Held 


the action was not prescribed by the lapse of one year. 


This is a redhibitory action, for the rescission of the sales 
of two slaves and return of the price. 

The plaintiff alleges, that in February and March, 1829, 
he purchased two slaves from the defendant, for six hundred 
dollars each. That soon afterwards, one was discovered to 
be crazy or mad, and ran away, and the other had a con- 
sumption, of which he died shortly afterwards. He alleges 


_ both slaves are dead, and the defendant refuses to return him 


the price, being twelve hundred dollars, for which he prays 
judgment. 

The defendant admitted the sale of the slaves, but expressly 
denies all the other allegations in the petition, and pleads 
the prescription of one year. 

The evidence showed the slaves became diseased after the 
sale, and ultimately died in the possession of the defendant. 
But the testimony was a little contradictory as to the origin 
and time when the disease actually existed. 

It also appeared, that the sales were made in February 
and March, 1829, and suit was not commenced until March, 
1831; that the defendant lived alternately in Kentucky | 
and Louisiana, and had been repeatedly in this state, after the 
contract of sale, and from the testimony, the whole time was 
about ten months of actual residence here in the interval. 


Sn 2 te 
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The plaintiff had judgment for the return of the price paid Easrsaw Disr. 





for the slaves, with legal interest from judicial demand. Febru ane, 
The defendant appealed. GUILLIET 
RRWIN. 


Canon, for the plaintiff. 


McCaleb, for the appellant. 


Mathews, J., delivered the opinion of the court: 


This is a redhibitory action, in which ‘the plaintiff obtained 
judgment in the court below, and the defendant appealed. 

The allegations of the petition relate to two slaves, sold 
by the defendant to the plaintiff; and the redhibitory defects _ 
stated to have been inherent in them, are idiotism or madness 
in one, and confirmed consumption in the other. The evi- 
dence of the case, (although somewhat contradictory,) such 
as it was admitted by the court below, (and, in our opinion 
properly admitted, notwithstanding several bills of exception) 
establishes the existence of the vices or defects in the slaves, 
as alleged, sufficient to form a legal ground of redhibition. 

The answer of the defendant, however, contains a plea of 
prescription on which his counsel seems much to rely. 

The suit was not brought within the delay prescribed by , Where the de- 


m ~ fendant lives al- 
law : but the absence of the defendant from the state, who is ternately inKen- 


AAP ee Sc . tucky and Lou- 
not domiciled within its limits, is offered as an excuse and inion, preserip- 


justification on the part of the Plaintiff, for not having com- p mag SB, 
menced his suit. This justification is founded on the maxim, is aeey in this 
— . e. 

conta non valentem agere, non curret prescriptio. The service So where two 
of citation on the defendant was made on the 15th of Yoy"* es 4 
- March, 1831. The sales of the slaves in question, to the date of the sale 

eee ‘ until institution 
plaintiff, are dated in February and March, 1829. On the of suit for redhi- 


11th of June of this year, the defendant left the state. He pre b 


returned on the 5th of December, of the same year, and left jt the moi = 
again on the 24th of April, 1830, and came back about the only been ten 


10th of January, 1831, a little more than two months po A = 


previous to the commencement of the present suit. It results poor — = 
from calculations based on these data, that the defendant had prescribed by 


1 
been in the state about ten months only, at different periods — cm 
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Easrsnw Dist. Subsequent to the date of the earliest bill of sale, made by 
February, 1835. him to the plaintiff, of the slaves in dispute ; consequently, a 


” @UILLIET 
v8. 
ERWIN. 


whole year had not expired, within which he had a right to 
act and could act against the defendant, before the institution 
of this suit, and as a necessary consequence of the foregoing 


premises, it follows that the plea of prescription fails. 


We have said in general terms, without specific arguments 
on the several bills of exception, found on the record, that. the 
testimony offered on the part of the plaintiff, was properly 
admitted by the court below. But should we admit doubts 
whether the testimony of the witness, E. D. White, ought not 
to have been rejected, on the score of interest, leaving it out 
of the question, our conclusion would be the same. 

This testimony has relation, principally, to a consent or 
agreement of the seller to take back the slaves complained 
of by the purchaser, but the causes of redhibition being 
established by other competent evidence, and the plea of 
prescription having failed, the plaintiff’s case is considered as 
fully made out. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 
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BEAL & WIFE vs. BRANDT & WIFE. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the notice to take a deposition is not given in fulltime, as required 
by law, yet when the party sends her attorney to the commissioner, who 
appears, and objects to taking the deposition, on the ground of defective 
notice, this fact will render the notice sufficient. 


Where the name of a witness is written C. Swabine in the affidavit for 
a commission, and Catherine Swab in the deposition, the discrepancy in 
names will not vitiate the deposition, when it is in other respects taken 
according to law. 

The law does not require a commissioner before whom a deposition is 
taken, to reduce it to writing personally. It is sufficient, if not written 
by the witness, that it be reduced to writing by any-indifferent person. 

When a deposition is accompanied by the certificate of the commissioner, 
that it was taken by him, and sworn to and subscribed before him, it is 
a sufficient proces verbal of the manner of taking it. 


This is an action of slander, for slanderous words spoken 


by the wife of Brandt, respecting the wife of Beale, and for 
an assault and battery committed by Beale on Brandt’s 


-wife ; damages laid at one thousand: dollars. 


EASTERN : Dist. 
February, 1835. 
————SS== 


BEAL ET ALS, 


BRANDT ET ALS. 


The plaintiffs allege that the wife of John Brandt, publicly, — 


maliciously and wickedly called Mrs. Rosina Beale a thief 
and a whore, and with a view to defame her character ; that 
such charges are false and malicious, and have damaged her 
in the estimation of her neighbors. They further allege, 
that John Brandt came to plaintiffs’ house, and in the 
absence of her husband, without cause, assaulted, beat and 
whipped the plaintiff, Mrs. Beale, in a cruel manner; all of 
which matters have caused her great injury and damage, to 
the amount of one thousand dollars. 

The defendants pleaded a general denial, and alleged that 
Rosina Beale, one of the plaintiffs, had for four months harras- 
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Easrzrs Dist. sed and slandered Mrs. Brandt, calling her a thief, and charg. 
February, 1835. ing John Brandt the husband, with stealing sheep, &c., all of. 


BEAL ET ALS. 


which is false and malicious, and was uttered by wes R. 


praxpr srats, Beale, knowing it to be false, and with a view of injuring 


her in public estimation, &c.; that in consequence of said 
slander and defamation, she has suffered damage, to the 


‘amount of five thousand dollars, for which she prays 


judgment in re-convention. 

The plaintiffs excepted to the plea and demand in re-con- 
vention of the defendant, as matter independent, and uncon. 
nected with, and not incidental to the cause of action ; they 
averred the demand and allegations set up in defendants’ 
answer were too vague and uncertain, as to time and the 
manner of making the charges alleged, and pray that the 
answer be amended. 

On the trial, the reading of the deposition of a certain 
Catherine Swab, was objected to by the defendants’ counsel, 
on various grounds, as stated in the opinion of this court, but 
being admitted, the defendants’ counsel took his bill of 
exceptions. 

The cause was submitted to a jury on all the testimony, 
who returned a verdict for the plaintiffs of two hundred and 
fifty dollars. From judgment rendered on this verdict, the 


defendants appealed. 


Culbertson and Kennicott, for the plaintiffs. 


Roselius, contra. 


Martin, J., delivered the opinion of the court. 

This is an action of slander, and assault and battery, with 
a claim for damages. The hopes which the fair defendant 
entertains of having the judgment of the fair plaintiff reverséd, 
rest on the alleged error of the judge a quo, in admitting 
testimony offered by the plaintiff, but objected to by the 
defendant. 

The grounds on which the reading of the deposition 
offered by the plaintiff, was objected to, are : 
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1. The insufficiency of the notice. Eastern Dist. 

9, That of the affidavit on which the-commission issued. eeruary, 1855. 

$. That the deposition was not reduced to writing by the  sxaz er ats. 
“5 vs 


commissioner. BRANeT = als. 


4, That no procés verbal is annexed to the commission. Where _ the 
It appears that the notice was issued on the 30th of April, Sesdiec teen 
to appear before the commissioner on the same day, at two  acflet 
o'clock, P. M. The hour at which the service was made, by law, yet when 
does not appear in the record, but has been stated in argu- seed pore oe: 


° the commission- 
ment to have been about 11 o’clock, A. M. The. witness ° Yio tapes 


was obliged to leave the city unexpectedly and go home, on pe — to 
. akin e de 
account of her husband’s sickness, and that she had not i pny ve 


communicated this to the plaintiff, until the morning of the Pag ge a 


day on which she was examined, being the eve of the one on_faet will render 
‘the notice suffi- 


which she expected to depart. cient. 
As all the parties resided in New-Orleans, and the defend- ,,ne ya wie 


ant sent her attorney to the commissioner’s office, for the es is written 


na ‘ : C. Swabine in 

purpose of objecting to the insufficiency of the notice, before the affidavit for 
she heard the deposition was taken, we conclude the notice gna Catherine 
was sufficient. Swab in the de- 
position, the dis- 


2. The affidavit on which the commission issued, is crepancy in 
names will not 


objected to, on account of the inaccuracy in the name of yitiate the depo- | 

the witness, and because it is said the affidavit is not made pager Stance 

as the law requires. In the affidavit, the name of the witness taken according 
a 


is written C. Swabine, and in the deposition she is called "The law does 
Catherine Swab. In other respects the affidavit appears to ot Teduite the 
us, to have been made according to the article 430 of the before whom, a 

: ae deposition is ta- 
Code of Practice, under which we suppose the commission ken, to reduce it 
was asked for. Swab may be a contraction of Swabine ; Sonally. It is 
as the attorney of the defendant objected before the com- Sufficient, if not 
missioner, to the shortness of the notice only, we think the witness, it 
District Court did not err, ordering the deposition to be read. wine = 


3. Nothing in our law requires the commissioner to reduce — - 


the depositions he receives to writing personally. It suffices BY oc ape 
when not written by the witness, that they be taken down by puled the 


an indifferent person. In the present case the deposition was prin 2 tg 
taken by the clerk of the commissioner, an associate justice of that it was taken 
the City Court. ; 

74 
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Eastern Dist. 4, The commission and deposition are accompanied with 
February, 1835. the commissioner’s certificate, of the deposition having been 


HarTeEtats. taken by him. 


st.roneszrars The deposition was, in our opinion, properly received in 


by him, and evidence. 
sworn to an 

subscribed be- 

fore him, it is a 


Silideet proces It is, therefore, ordered, adjudged and decreed, that the 


verbal of the judgment of the District Court be affirmed, with costs. 
aang of ta- 
ing it. 


HART & CO. vS. ST. ROMES ET ALS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT: 


Where offences are committed by slaves belonging to several masters, by 
their order, they will be liable as direct trespassers in solido. 


But where the slave of A, in company with the slaves of B, commits an 
offence, it is clear that A cannot, according to the Louisiana Code, be 
made responsible beyond the value of his slave, if he thinks proper to 
abandon him. 

After the master abandons his slave, he still retains a residuary interest; 
that if the sale of him produces more than the amount of the damages 
awarded, he is entitled to the surplus. 


The master is not in mora in making the abandonment of the slave until 
three days after the judgment. Until the judgment is res judicata, the 
party has not lost his right of liberating himself by abandonment; or 
if the abandonment becomes impossible by a fortuitous event, without 
the fault of the master, he is liberated. 


Where several slaves, belonging to different masters, commit a theft, the 
masters should be condemned to pay in proportion to the number of 
slaves respectively who were accomplices in the theft. 


So where A was the owner of three out of five slaves concerned in a rob- 
bery, he is liable to pay three-fifths of the value of the stolen goods. 
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The plaintiff alleges that his store on Chartres-street, in Easrerw Dist. 
the city of New-Orleans, was broken open by several 7eéruary, 1855. 
slaves belonging to the defendants, and goods, jewelry and = manr xr ats. 
merchandise, to the value and amount of two thousand five gr. seduenisiiiadil 


hundred and fifty-six dollars and seventy-nine cents, stolen 
by said slaves, for which their masters are liable in solido. 
The petitioners annex an account of ihe goods stolen, with 
the value and amount thereof, and an affidavit that the 
account is true, and the loss happened in the manner described 
in the petition. 


St. Romes pleaded a denial generally ; and specially denied 
that there was any solidarity between him and the other 
defendants, or that his slaves had any agency in the theft 
alleged. 


Debuys pleaded a general denial ; and also abandoned his 
slave to be sold according to law in case of liability. 


Baylé pleaded the general denial. 


On the trial, the evidence fully established the robbery 
of the plaintiffs’ store, of the goods and to the value and 
amount charged, by the slaves Charles, Sophia and Frontin, 
belonging to the defendant St. Romes, the slave Jean Pierre, 
belonging to Debuys, and slave Aglaé, owned by Baylé. 

The district judge rendered judgment in favor of the 
plaintiffs for the amount of their claim, against the defendants 
in solido. 


St. Romes, one of the defendants, appealed. 


Janin, for the plaintiff, contended that the evidence fully 
justified the judgment of the District Court in relation to the 
amount of the plaintiffs’ claim, and it must therefore stand. 

2. The questions of law respecting the liability of the 
defendants, are also correctly decided and settled. When an 
offence is committed jointly, by several slaves belonging to 
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Easrexx Dist. different masters, the latter are responsible, in solido; for the 
February, 1855- damages. Louisiana Code, art. 180, 2300, 2304. Code of 

uanret ats. Practice,114. Digest of Roman Law, lib. 9, tit. 4, de nox. act. 
sr.nomeszrars lex 41. Ibid, lib. 47, tit. 4, lee 1,§19. 11 Toullier, 211, 


403. Pothier on Obligations, No. 453. Paillet, art. 1384, 
No. 16. Pothier’s ed. Pandects, vol. 4, p. 455—487, 489, 499, 
translated into French. 

3. When the slave dies after the master is in mora, or 
after the institution of suit, he is bound for the amount of 
damages and cannot liberate himself. Digest, lib. 9, tit. 4, 
lex 16, de nox. act. lex 26, §4. Ibid, lib. 44, tit. 7, (de oblig.) 
lex 45, note g of Godefroy. Ibid, lib. 9, tit. 4, (de nox. act.) lex 
29, § 4. 

4. The last mentioned point does not bear on this case, 
as the surviving slaves were not abandoned within the legal 
delay. 


Canon, contra. 


Bullard, J., delivered the opinion of the court. 


This suit was instituted to recover of the defendants, in 
solido, the value of certain merchandise alleged to have been 
stolen, at different periods, by the slaves of the defendants, 
from the store of the plaintiffs. The District Court was 
satisfied, from the evidence adduced, that the thefts were 
committed by Jean Pierre, a slave of Pierre Debuys; by 
Charles, Sophia, and Frontin, belonging to the defendant, 
St. Romes; and Aglaé, a slave of the other defendant, 
Baylé, and condemned the masters to pay, in solido, the 
value of the stolen goods, to wit: the sum of two thousand 
five hundred and fifty-six dollars and seventy-nine cents. 
From this judgment St. Romes alone has appealed. 

The evidence in the record, which we have attentively 
examined, satisfies our minds, as it did that of the judge a 
quo, that the slaves above mentioned committed the depre- 
dations in question, and the plaintiffs are entitled to remune- 
ration, at least to the value of the slaves. But it is contended 
that the judge erred in condemning the masters, in solido. 
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On the other hand, it is urged that if the slaves were Easrens Disr. 
persons, sui juris, they would be liable, in solido, for damages February, 1835. 
committed by them jointly, and that the masters are liable sanr zr ats. 
in the same manner the slaves would be if personally ame- gr seomeubals: 
nable in an action of trespass. It is a well settled doctrine 
of our law that solidarity is never implied. It is equally 
true that joint trespassers are severally bound, but the Code 
has regulated the responsibility of masters in a manner which 
seems to us inconsistent with the idea of solidarity, properly 
socalled. Articles 180 and 181 declare the liability of the 
master for the offences and quasi offences of his slave, but 
expressly provide that he may discharge himself from such 
responsibility by abandoning his slave to the person injured, 
provided the abandonment be made within three days after 
the judgment awarding such damages, and that the offence - 
was committed without his order. 

Where offences are committed by slaves belonging to several . Where offene 
masters, by their order, we have no doubt the masters would toa mg a 
be liable as direct trespassers, in solido. But if the slave of longing to sever- 
A, in company with several slaves of B, commits an offence, pg nat 
it is clear that A cannot, according to the Code, be made pc 
responsible beyond the value of his slave, if he thinks proper # solido. 
to abandon. In what sense of the word, then, can he be 4... where the 
said to be bound, in solido, with B? It surely will not be o of A in 
pretended, that if the owner of the larger number of slaves the slaves Pty 
concerned in a robbery should pay the whole amount of commits an of- 


fence, it is clear 


damages committed, he would be entitled to an action against that A er 
accordin 
the other masters whose slaves were accomplices, to compel La. Code, be 


an equal contribution, as in the case of an obligation in jj¢ Sp topes ae 


solido. Such a proceeding would equally violate the positive — ,~ = 


provision of the code, according to which the liability of the thinks proper to 
master is in all cases measured by the value of the slave, if *™¢"™ 
he chooses to surrender him. It would be permitting that to 
be done indirectly which could not be done directly. 

But the counsel has called our attention to numerous 
passages of the Roman Digest, particularly the 4th title of 
the 9th book, which treats of the actio noxalis, and which, he 


supposes, support the doctrine contended for by him. It 
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Eastern Dist. results from all those provisions of the Roman laws, according 


February, 1835. 
OOo 


—— ET ALS, 


to our understanding of them, that the actio nozalis, properly 
speaking, was essentially an action in rem, and followed the 


Sr. ROMES ET AxS offending slave into whosoever hands he might pass after the 


commission of the offence. Not only might the master 
liberate himself. by an abandonment of the slave, but the 
death of the offender, before the master was in delay in 
relation to the abandonment, operated, ipso facto, as a release 


_ of his liability. In cases where the master had fraudulently 


ceased to possess the slave, as by conniving at his escape with 
a view to evade responsibility, he was liable to the Pretorian 
action, and had no longer the right to abandon. It is in 
reference to this action, and not to the direct nozalis, that 
Julian declared, in the passage particularly relied upon by 
the plaintiffs’ counsel, that if a slave belonging to several 
masters commit a theft, the party injured might select either 
of the owners and recover the whole damage. The case 
supposed by him, is when all the joint owners participated 
in the fraud practised, to evade the direct action: Ommnes 
dolo fecerint quominus sum in protestate haberant. 'The same 
principle would apply where several slaves belonging to 
several masters had concurred in the offence, and all the 
masters had united in an attempt to remove the slaves frau- 
dulently. In that case they would become personally wrong 
doers, and each responsible, in solido. In all such cases the 
party aggrieved had a right to pursue the slave himself, 
actione noxali, or to resort to the Pretorian action. 

The passage in the 47th book of the Digest, on which the 
counsel also relies, does not appear to us to sustain him. The 
principle therein established is, that if several slaves are 
emancipated and fraudulently commit a trespass, each is 
liable, in solido; and in cases of crimes it goes further: 
“Ex cum ex delicto conveniatur, exemplo furti, nullus eorum 
liberetur, etsi unas conventus prestiterit.” 

The counsel for the plaintiff contends for the further propo- 
sition, that when the slave dies after the master is in mora, or 
after the institution of the suit, the master is bound for the 
full amount of damages, and cannot liberate himself by an 
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abandonment. A careful examination of all the laws cited Easrznx Dist. 
in support of this doctrine, has brought us to the conclusion, Feruary, 1885. 
that in relation to the direct actio noxalis the master might arr er ats. 
abandon even after judgment. A distinction is made: if g. oustiiiedas 
the master abandoned at the inception of the action, the 
complainant became seized only of the rights of the master, 
such as they were, and the master was fully released. If he 
made a defence and abandoned after condemnation, he was 
bound to convey the whole property in the slave, and became, 
in effect, warrantor of title: ‘ Sed oportet ret hujus dominium 
in solidum et pleno jure transferat in actorem.” 

Our own code, while it has adopted the general principles _ After themas- 

ter abandons his 


of the Roman law, in relation to this action, has at the same slave, he still re- 


time created some remarkable differences. In the first place, men ae 


- the abandonment on the part of the master, does not vest in the sale of him 


produces more 


- the party aggrieved, the title to the offending slave. The than the amount 


: ; ; ; f amage 
master still has a residuary interest, if a sale of the slave poh he is 


produces more than the amount of the damages awarded. ie to the 
In the second place, the master is not in delay in making The master is 
this abandonment, until three days have expired after the ae a0 = 
judgment. Until the judgment has acquired the authority bandonment of 
of the thing adjudged, we are of opinion the party has not > poms = 


lost his right to liberate himself by an abandonment; and eine 


if the abandonment becomes impossible, by a fortuitous to awn 
event, without the fault of the master, he is liberated from his right of libe- 


aes rating himself by 
responsibility. abandonment; or 


We have thought proper to be thus minute in the investi- if the abandon- 
a _ ’ ers ment becomes 
gation of these questions, and perhaps, to anticipate some impossible by a 


: Mig , ‘ rtuit 
which may arise in the further prosecution of this case, pee ta 


because the case is novel and the principles involved impor- of the master, he 


2 : is liberated. 
tant in this state. Our researches have not enabled us to where sever- 


; “ ‘ sys7s al slaves belon 
find a single case, in which the responsibility of several ing to different 


masters, in relation to each other, for the joint offence of masters, commit 
. : osume Xs a theft, the mas- 
their respective slaves, has been judicially settled. The ters should be 


Code does not expressly provide for a case of this kind. In i aaa 


the absence of positive enactments, we think ourselves bound to" to the num- 
é : . ; ber of slaves re- 
to decide according to natural equity, and in such a way as spectively, who 
i Saalahen tn eeiliaal he liabili were accompli- 

not to violate any settled principles in relation to the liability ces in the th 
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Easterx Dist. Of masters, and more especially, not to make one master 
February, 1835. liable for the thefts committed by the slaves of another, nor 
“wartetazs. for those committed by his own, beyond their value, if he 
ws. bo . 7 . ee 
a. makes a fair abandonment in due time. The rule of decision 
So where A which, after mature reflection, appears to us most equitable 
Was the owr’rce and in consonance with those principles is, that the masters 
slaves, concern- : — 
iuick aauieer, should be condemned to pay in proportion to the number of 
he is liable to their slaves respectively, who were accomplices in the com- 
pay three-fifths . . ; 
of the value of mission of the offence. St. Romes is the only party who has 
the stolen goods. annealed, and he is shown to be the owner of three out of 
the five slaves concerned in the robbery, and, in our opinion, 


is liable to pay three fifths of the value of the stolen goods, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed and annulled, 
and that the plaintiffs recover of the defendant and appellant, 
St. Romes, the sum of fifteen hundred and thirty-four dollars 
and seven cents, with costs of the District Court, those of 
the appeal to be borne by the plaintiffs and appellees ; 
provided that this judgment shall be without effect, if, within 
three days after it shall have become final, the defendant 
shall abandon the surviving slaves, Charles and Frontin, 
according to law. 




















——_—  — Ts eee oe. an 








OF THE STATE OF LOUISIANA. : 


TUTHILL & FULLER VS. EMERSON. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the syndic makes himself a party plaintiff to a suit, in place of the 
original one, who is aceding debtor, without objection on the part of the 
defendant, he has the right to contest the case and receive judgment. 

The objection to the capacity of the plaintiff to sue, comes too late after 
answer to the merits and the jury are sworn on the trial. 


This is an action, by two partners in building, to recover 
from the defendant three thousand six hundred dollars, the 
price of building six two story houses, and five hundred 
dollars for extra work, and one thousand dollars in damages, 
for delays occasioned by the defendant, in not furnishing 
materials as fast as the work progressed, according to 
contract. 

The defendant pleaded a denial, and set up a demand in 
compensation of that sued on, for the sum of two thousand 
and sixty-two dollars, for advances and payments made to 
the plaintiffs. He alleges the work was badly done, delayed 
a year beyond the time agreed on in the contract, and finally 
abandoned by the plaintiffs, and was completed by other 
workmen, employed at his own expense, all of which occa- 
sioned him three thousand dollars damages, for which he 
prays judgment in reconvention. 

This suit was instituted in February, 1831. On the trial 
the defendant offered in evidence the record of a suit of 
Tuthill vs. His Creditors, filed in March, 1830, which showed 
that one of the plaintiffs was insolvent, and had made a 
surrender in favor of his creditors, and a syndic appointed ; 
and at the same time, moved the court to instruct the jury 
that no verdict could be found against the defendant, as suit 
was not instituted in the name of the syndic of Tuthill, and 
Fuller the other partner. The court refused the instruction, 

15 
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Eastern Dist. but charged that the plaintiffs could recover, as the syndic 
February, 1835. was subsequently made a party, on motion of the plaintiffs’ - 
ror. er at. counsel. The defendant excepted to the opinion and charge 


v8. 
EMERSON, 


of the court. 

Upon the evidence of the case, the jury returned a verdict 
for the plaintiffs, in the sum of two thousand and eighty-two 
dollars, upon which judgment was rendered in favor of the 
syndic and Fuller, The defendant appealed. 


Gray, for the plaintiffs. 


1. The objection that the suit was not brought in the 
name of the syndic of Tuthill and Fuller, should have been 
pleaded as an exception, and time allowed for the opposite 
party to produce evidence to contradict it; otherwise, it is 
taking the party by surprise. Code of Practice, art. 327, 346. 

2. Had an exception been pleaded, the court would, even 
afterwards, have allowed an amendment, which would have 
brought the proper parties before it. 4 La. Rep., 150. 

3. The syndic was properly made a party, on motion of 


the plaintiff, before the trial. Such a motion was equivalent 


to a supplemental petition. 2 La. Rep., 392. 

4, The verdict of the jury is not excessive ; nor, indeed, 
as much as the evidence warranted, because no allowance is 
made for damages occasioned by the delay of the defendant. 


Conrad, for the appellant. 


1. The plaintiffs suit should have been dismissed for want 
of proper parties, as Tuthill had made a cession of his 
property at the time of suit, and could not stand in judgment 
in a case which arose before his insolvency and failure, 
4 Martin, N. S. 103. 

2. This defect in the pleadings could not be cured in an 
ex parte motion, making the syndic of Tuthill a party, and 
which motion was not made until a year after the suit was 
at issue. 2 Martin, 144. 6 Martin, N. S. 417. 
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Bullard, J., delivered the opinion of the court. Eastern Dist. 
February, 1835. 


In this case our attention is drawn to a bill of exceptions, —____ 
_ from which it appears, that on the trial of the case, the a 
defendant’s counsel having introduced the record of a suit- xmxnson. 
by Tuthill, one of the plaintiffs against his creditors, by which 
it appeared that he had made a surrender of his property as 
an insolvent debtor, and that a syndic had been appointed, 
moved the court to instruct the jury, that no verdict could be 
rendered by them against the defendant, on the ground, that 
the suit should have been instituted by the syndic jointly with 
the other plaintiff. The court refused to give that charge, we 

ere the 


but on the contrary, instructed the jury that the suit could be syne makes 
maintained, because the syndic by an ez parte proceeding, had plaintiff to Pek 


made himself a party to the suit on motion. in, place of the 
original one,who 


We are of opinion the court did not err, although the plain--is a ceding debt- 


: : : , with 
tif, who had made a surrender, was without capacity to savlen pac ~ 


sue in relation to a debt due him before the surrender, yet of the de- 
? z . , endant, he ‘has 
his syndic came in and made himself a party, without any the right to con- 
. . . e e 
objection on the part of the defendant. No exception was and Pa. 
‘ ’ intift judgment. 
made to the capacity of the plaintiff; on the contrary the "he ohjeatian 
answer goes to the merits, and sets up a demand in re- os ae 
. . . . ain 
convention. The objection came too late, after the jury had to sue ‘am too 
been sworn to try the issue on the merits of the case. poss o- .. 
On the merits, an attentive examination of the evidence, ™erits, and the 
a , . jury are sworn 
has failed to convince us that the verdict was erroneous. on the trial. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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FEATHERSTONE v3. ROBINSON.* 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. TAMMANY, 


Where the plaintiff sues as heir of his wife, and his capacity to sue . 
not being denied by the pleadings, he was not required to prove his 
wife’s death. 

Civil Code of 1808, required all the formalities in -a will to be complied 
with, before turning aside to other acts, but did not require mention of 
these in the will. ° Ee 

Irregularity and impropriety in the form of action is waived by pleading to 
the merits, and proceeding to trial without making the objection. 

Judgment will be reversed, where interest is allowed on an unliquidated 
claim. | 
The plaintiff sues to recover his late wife’s inheritance 

from the defendant, as executrix of her deceased mother. 
He alleges that Maria Badon died in 1820, leaving nine 
children as her heirs; that he intermarried with one of said 
heirs, who also died in 1825 without descendants, and leaving 
a will in which she made her husband, the present plaintiff, 
her universal heir and legatee ; that previous to the death of 
his wife, another of the heirs of her mother died, and before 
partition, leaving her estate to be divided into eight portions 
or parts; that said Maria Badon left property, estimated 
in the inventory of her succession, at eight thousand and 
seventy-six dollars, to which he, as legatee of his wife, was 
entitled to one-eighth part. He prays that the executrix 
be required to render an account, and that the money and 
property be divided among the heirs, and his portion in right 
of his wife, be paid over to him. 





* This case was decided at February term, 1827, and suspended by 
an application for a re-hearing until this term. The re-hearing was 
refused. 
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The plaintiff annexed a copy of the will made by his late Esstenw Dist, 
wife, before C. Pollock, notary public, to his petition. February,"1835- 
The executrix addressed a letter to the judge of probates, rasTanperIas 
praying further time in which to render her account, endl - wieeee 
shortly afterwards presented three accounts, one of the estate 
of her testatrix, and one against each of the deceased heirs, 
including the late wife of the plaintiff. 
The probate judge, after adjusting the accounts, rendered 
judgment in favor of the plaintiff, for one thousand one 
hundred and fourteen dollars and eighty-four cents, as the 
portion of his deceased wife of the funds on hand, and - 
reserved his share in a tract of land remaining to be divided, 
until partition was made. The executrix appealed. 


Preston, for the plaintiff. 

1. The will under which the plaintiff claims, is made 
in due form of law, before a notary public. 

2. It could not have been recorded in the office of the 
register of wills, or ordered to be executed here, as Mrs. 
Featherstone’s succession was opened in the parish of St. 
Tammany. Had the probate of the will and Mrs. Feather- 
stone’s death been denied, they would have been proved. 

3. The sum for which judgment was rendered, shows it to 
be one-eighth part of the proceeds of Mrs. Badon’s succession 
then on hand, to which the plaintiff was entitled as heir of 
his wife. 

4, The claim set up by the executrix, in her account 
against the succession, and against Mrs. Featherstone, are 
unsupported by vouchers, and cannot be allowed. 

5. The parish judge being perfectly acquainted with the 
succession, settled and adjusted the accounts from his own 
personal knowledge of them, and from what appeared on the 
record. 

6. The executrix has charged Mrs. Featherstone with 
five hundred dollars, advanced to her by her father, in his 
life-time. This has nothing to do with her mother’s estate, 
and is wholly inadmissible. 
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Hennen and Denis, for the defendant, assigned errors 
apparent on the face of the proceedings in the Probate 
Court, on which they rely for the reversal of its judgment: 
They are stated in the opinion of the court. 

2. The defendant’s counsel further contend, that when the 
executrix obeyed the order of court, and filed her account, 
that the plaintiff (if he had any) should have filed his writ- 
ten objections and opposition to each item in the account, to 
which he might object, that it be established or rejected, 
as justice and the law requires. Code of Practice, 1004. 

3. The objections must be made in three days, and not 
having been done, the account must be taken as correct. 
Executors, &c.,-are sworn officers of the law and the court, 
and their accounts are prima fac'e evidence of their correct- 
ness. The judgment in this case is therefore erroneous, and 
should be reversed, and the executrix’s accounts allowed. 


\ 


Martin J., delivered the opinion of the court. 

In this case the plaintiff sues as heir of his late wife, to 
recover from the defendant, as the executrix of his wife’s 
mother, the portion which his wife inherited from her 
mother. The plaintiff obtained judgment in the Court of 
Probates, from which the defendant appealed. 

The appellant in this court, relies upon the following 
assignment of errors: 

1. There is no evidence of the death of the plaintiff’s wife. 

2. The document annexed to the petition, is illegal evi- 
dence of her will, being the copy of a copy. The. will does 
not appear to have been presented to the Court of Probates, 
nor its execution ordered ; and because the document appears 
to be in fact no will, as it contains no mention that the legal 
formalities were complied with, without interruption or 


turning aside to other acts. 
3. The suit is wrongfully brought for an account of the 


estate, instead of the plaintiff claiming to be recognised as 
heir of his wife. 

4. The defendant had nothing to do but to file her account, 
and the plaintiff ought to have filed written objections to any 
exceptionable item found therein. 
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5. The Probate Court erred in refusing to allow the funeral Esr=mn Disr. 
expenses, and in allowing interest. Pebraary apo 
I. The plaintiff in this case sued as heir of his late wife, maa. 
and his capacity not being denied by the pleadings, there _noninson. 
was therefore, no necessity to prove the death of his wife, 
without which he could not be her heir. Nemo est hares 
viventes. ; 
II. It appears from the record, that no opposition was 
made in the Probate Court, to the admissibility of the docu- Where _ the 


laintiff sues as 
ment annexed to the petition, in evidence, which is now heir of his wife, 


objected to in this court. pagptagpers, sed 
The former Code required indeed, that all the formalities ae by = 
eadings, e 


in a will should be complied with, without any interruption, oe not required 
and without turning aside to any other acts; but it did not ', Prve bis 


: wife’s death. 
require, that mention of this circumstance be made in the oe Code ef 
: fap 
will. Civil Code, art. 92, p. 228. all the Semall- 

III. In relation to the manner of bringing the suit, any } api complied 


impropriety or irregularity in the form of the action was with Beye 
. . . . . rm 
waived, by pleading to the merits, and proceeding to trial other “ts, but 


without making the objection. pd of ve 


IV, V. The plaintiff charged the defendant, as executrix i the will. ity 
of his late wife’s mother, claiming the portion she inherited : and impropriety 


in the form of 
from her said mother. action is waived, 


The defendant filed an account, and the court gave > pleading to 
merits, and 


judgment for the balance, after striking off such items as proceeding to 
were unsupported by proof. Interest was however, in our a: os bee 
opinion, improperly allowed. The sum claimed was not “? _ 
liquidated, until ascertained by the judgment of the court. be _ reversed, 


wh terest 
In this respect only, the judgment of the Probate Court is pn ag 


is erroneous. Ps 2 
It is, therefore, ordered, adjudged and decreed, that the 

judgment of the Court of Probates be annulled, avoided and 

reversed ; and the plaintiff recover from the defendant the 

sum of nine hundred and thirty-four dollars and sixty-two 

cents, with costs in the Court of Probates; and that the 

costs of the appeal be borne by the appellee. 
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ACT. PAGE, 


1. There is no distinction as to the parties, between public ‘and private 
acts not recorded, in relation to the title to slaves. Between the parties 
to a contract, an act under private signature has the same force and effect 
as a notarial act. They differ as to the mode of proof. 

Bradford’s Heirs vs. Clark, 


ACTION. 


1. In a petitory action, when the plaintiffs fail to show title in themselves, 
it will not be deemed necessary to inquire into the validity of the proceed- 
ings in pursuance of which the property was sold to the defendant. 

Vidal’s Heirs vs. Duplantier, 


2. In a petitory action, the plaintiff cannot recover any part of the land 
in the possession of the defendant, which is covered by the defendant’s title, 
and is not shown to be embraced within the limits of the patent under which 
Cid: IMEEEE NOIGO coos co cocacece sensnsianlencccvstssaccctcesece Bowman vs. Flower, 


3. In an action against A for a fort and B on a contract, it is not a joint 
action, although both parties were brought before the court at once in the 
BOING CONG 5. foc co caccncevcts cocecuecavedeaccased Regillo & Bryan ys. Lorente et als. 


4. In a possessory action the parties are precluded from going into an 
inquiry of title ; and the defendant will not even be permitted to show that 
the disputed premises is a public place or port destined to public use. 

Depassau vs. Winter et als. 


5. When the evidence shows that the locus in quo does not cover the high 
road, a street, levee, or tow-path, and is consequently subject to private 
ownership, whether the plaintiff be the real owner or not; or whether the 
premises in dispute be public or appropriated absolutely to public uses, are 
questions not permitted by law in possessory actions................ssessesesees 


76 


147 


37 


106 


140 


ib. 
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PAGE, 
6. In an action of revendication to recover a slave, parole evidence is 


inadmissible, in order to make out plaintiff’s title, to show that the slave 
was inventoried as part of their ancestor’s estate by direction of defendant, 
who claims him by a written title from said ancestor. 


Bradford’s Heirs vs. Clark, 147 


7. An action of rescission for lesion beyond moiety, does not lie in relation 
I isis svciccccnienscsensie ne sesvence anes sepenececsndtesecccodececsese ab. 


8. In a possessory action, where the defendant alleges in his answer that 
he purchased the disputed premises from the government of the United 
States, and assumes to call on it to warrant his possession, the court will 
disregard this part of the answer, and all the evidence that goes to establish 
or invalidate titles on both sides. ........ scscesssseeseeecseces Thomas vs. Baillo, 410 
9. The strict and legal inquiry in a possessory action is, “*was the 
plaintiff the actual possessor, as alleged by him, and did the defendant 
disturb him and take possession.” eee wad eNSS wiceee TeweTS scilosidusive ep see weueseeee ib. 
10. In a possessory action, when the judgment describes the contested 
premises with sufficient accuracy to enable the sheriff to execute a writ of 
possession, accompanied with a copy of the judgment, without exercising 
a dangerous discretion, the judgment will not be disturbed................006 . tb. 


11. But in a possessory action, when the premises in contest are so 
vaguely described in the pleadings that they cannot be designated with any 
certainty, and the verdict and judgment are general, “that the plaintiff 
recover the possession of the land sued for,” they will be set aside as being 
too vague, and the case remanded..............cessssssseees Williams vs. Kelso, 406 


AFFIDAVIT. 


1. An affidavit setting forth that certain depositions taken in another suit, 
to which the plaintiff was a party, but not between the same parties, is 
insufficient to obtain a new trial on the ground of newly discovered 
evidence....... seveesesceseeonss Coe cceccscrescnssesce asses ervrscovcees Ingram vs. Croft, 82 


2. Where a person swears, “ to the best of his knowledge and belief,” it is 
sufficient, and the addition of this qualification does not detract from the 
IE BED GIR. acini nccesenicnnscincssenes Stoker vs. Leavenworth et al., 390 

3. No affidavit to disprove the allegation for the removal of a cause to 
the United States District Court, will be admitted................ccccccccecseeee 00. 


AMENDMENT. 


1. Amendment correcting an error in the petition, by describing certain 
timbers in a house frame to be poplar instead of walnut, as originally stated, 
does not require an aNnsWe?..,..........0.00+ .»Spotis vs. Lange & Longuepe, 182 
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PAGE. 


AMICABLE COMPOUNDERS. 


1. In cases submitted to referees, without granting them the power to act 
as amicable compounders, the court may revise and rectify any errors 
contained in the award rendered by them...... situates wekvaads - Davis vs. Leeds, 471 
2. When a cause is submitted to referees, with power to act as amicable 
compounders, their award, rendered in pursuance of the submission, and 
made in relation to the matters actually referred to them, is without 
amendment, revision or appeal. .........c..ccccccceceees sdidticautaaes estsnedasta ib. 


3. The award of amicable compounders, which has no relation to the 
matters in dispute submitted to them, is absolutely null and void ; and when 
their acts show dishonesty, gross misconduct, want of due regard to well 
settled principles, or extreme partiality in rendering their award, these will 
be good grounds for setting it aside... ........03ccccccccessceccccesecctcsccccegeececs ib. 

4, Amicable compounders are not required to determine according to 
strictness of law, but are authorised to abate something of this strictness in 
favor of natural equity...............esscecees i eseeseee widstuesidesostsvadcusumaeds 2b. 

5. The approval and formalities required in the homologation of an 
award, are only intended to make it executory, and not, for, the purpose of 
an examination on its merits.................e0seeee coe ccctigneunte Ge acacckavsccdccavec 1b. 

6. The law providing for submitting causes to amicable compounders, 
whose award, if not impeached, is not subject to revision by the courts, is 
not unconstitutional..................- et ekean davies eadinden cecdneneit icons cagaece . td. 


APPEAL. 


1. Where an appeal was taken from a parish in the Fourth Judicial 
District to the Eastern District of the Supreme Court at New-Orleans, and 
made returnable on the first Monday in January, when there was time to 
have returned it to the November term preceding: On motion of the 
appellee, the appeal was dismissed, as being irregularly taken. 

Murphy vs. Bezout, 14 

2. An agreement of the appellee endorsed on the record, that the cause 
be postponed to the next term for trial, does not amount to a waiver of his 
exception to the irregularity of the appeal...............ssceeeee sees dee steces ib. 14 - 


3. In an appeal where security is given merely and expressly for costs, 
the execution of the judgment below is not suspended thereby; it is not a 


suspensive but merely a devolutive appeal. 
Grounz et als. f. p.c. vs. Abat’s Executors, 17 


4. An injunction bond given at the inception of the suit, cannot be 
cumulated with the appeal bond given in the same suit on the appeal........ ib. 
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5. A citation of appeal issuing without the seal of the court trom 
whence it issued, is not sufficient, and the appeal will be dismissed. 

, Campbell, Ritchie & Co. vs. Karr, 

6. The signature of the clerk to the writ of citation is incomplete 


without the signature of the court, which makes it evidence...............00 
7. Without a sufficient citation in the first instance, the appellate court 
cannot take cognizance of a case, and must dismiss it...............00+0+ eoveee 


8. Where the wife was sued as heir, together with her husband, and the 
citation of appeal is directed to her alone, and only served on the 
husband: Held to be insufficient, and the appeal dismissed for want of legal 
Cs acilniaiiinipvdcniinincimemnabiniaaaaiaivieesti Lanoue vs. Read et als. 


9. Where the record is not filed in the Supreme Court on the return day 
thereof, and no application is made to the court for leave to file it after 
that day, the appeal will be dismissed on motion............ Pond vs. Horton, 


10. The service of citation without the petition of appeal, is defective and 
insufficient. The Code of Practice, articles 581-2, expressly require the 
RIE IE I se iicnciansmmcnnsvnsssecccensivesocnniin Taliaferro vs. King et als. 


11. When the service of the process of appeal is defective and insufficient, 
the appeal will be dismissed on motion of the appellee................sse0e00e 


12. Where two judgments are rendered in the same case, and the last is 
appealed from and decided to be a nullity, the right of appeal on the first 
judgment is suspended until the decision takes place, and an appeal may be 
taken within a year from that period, although more than a year has 
elapsed since signing the judgment appealed from. 

Flint, Syndic vs. Cuny et al. 

13. Where an appeal bond is executed for one-half more than the amount 
of the judgment appealed from, and filed within ten days after the rendition 
of such judgment, the appeal is suspensive as Well as devolutive. 

Bridge & Vose vs. Merle & Co. 


14. The jurisdiction of the appellate court attaches, as soon as the appeal 
bond is filed, and the court a qua has no longer authority to take any steps in 
the case, except such as are necessary to transmit and bring up the record. 


15. An appeal must be made returnable within the next term of the 
Supreme Court, if there be time to cite the appellee; if not, then to the 
subsequent term thereafter ; but the judge a quo cannot, by a second order, 
extend the return day of the appeal, on the ground that the first day fixed 
is not a judicial day.............ess00 atte ceaseversacascqeuncseecesses sivaseeeosescese 


16. When the term to which a cause is made returnable fails, the 
appellant may well file the transcript at the next term, within the three 
judicial days after the return day; but the citation must be regular to the 
return day, and the service in due time,,......... Oescecoedeveceseccosccses.oe esses 


AGE, 


70 


ib. 


ab. 


112 


176 


361 


ab. 


379 


446 


ab. 


ib. 


ib. 
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17. The Supreme Court, in its discretion, will refuse damages as for ants 
frivolous appeal, even when the grounds of defence are untenable, and 
when the principles upon which they rest, have been settled by previous 
CG on. cn sistnsicninigndgnindd aiibiamne mumbai Barbarin vs. Daniels, 479 


18. When the record furnishes no point, on which the appellant could 
reasonably hope to obtain the reversal of the judgmeat on appeal, it will be 
affirmed, with ten per cent. damages and costs.............. Menard vs. Cox, 167 


19. The service of citation of appeal, on the attorney at law of the 
appellees, when it is admitted the latter are residents of the parish where 
suit is brought, is illegal, and the appeal will be dismissed. 
Petit et als. vs. Drane, 483 


20. Where the judgment appealed from is not signed, the appeal will be 


SE: WS Bi Riniicittc sicransintcdindnnee Wright vs. M‘Nair et als. 512 


21. The certificate of the clerk, that the record contains “a true copy of 
all the proceedings, as well as of all the documents filed in the suit,” is 
insufficient to enable the court to examine the case on its merits, and the 
appeal will be dicmnianed.........0ccsseosscercsdeesecesacs Police Jury vs. Menard, 537 


22. When the judgment of the court a qua is amended on appeal, 
although both parties asked and obtained an alteration, the appellee will 
be required to pay costs in both courts............... -Hilligsberg vs. Holmes. 565 


23. Where there is no good and substantial cause for an appeal, it will 
be considered as frivolous and taken for delay. In such cases, the judg- 
ment appealed from will be affirmed, with ten per cent. damages. 
Chalaron vs. Vance, 571 


APPELLANT AND APPELLEE. 


1. The appellee may ask for an amendment of his judgment on the day 
preceding the hearing of the case, or at any time before it is called for trial. 
The circumstance of the hearing and trial coming on soon afterwards 
without opposition, cannot deprive the appellee of his right to the amend- 
ment asked for in due time............. Greenfield vs. Manning & Wife et als., 56 


2. According to the 883d article of the Code of Practice, the appellant 
has three days grace, within which to file the record, after the return day of 
the appeal, or on cause shown within this period, he may obtain further 
ern: We Renee 16 ii ins sence necavnesnsteinnssamnacaaincnens Griffith et al. vs. Miner, 344 
3. The three days, after the expiration of which the appellee is entitled 
to the clork’s certificate to that effect, if the record is not filed or cause 
shown, are days of grace, within which the applicant must file the record or 
show case tothe COntar ys i. osc <taec.cdaceessess canecccionscacncssscaneecqnuetsad ab. 
4. After the expiration of the three days of grace, if the record be not 
filed or cause shown, the appellee has three alternatives: he may obtain the 
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PAGE, 
clerk’s certificate and proceed to the execution of his judgment, or he may 


file the record and have judgment affirmed, and lastly have the appeal 
MAMET. 19%; S568 60S seis aoe a tebSS- eT ee ce wst eee Griffith et al. vs. Miner, 344 


5. But the appellant may bring up and file the record after the expiration 
of the three days of grace, and without showing cause, if the appellee has 
not availed himself of any of the alternatives allowed him within the 
ie hikes dis tes ont civennmcsniaicntitnrnginiibincianathetaiens joscabaceses Sse 


ATTORNEY AT LAW. 


1. An attorney at law, who has obtained a judgment for his client, is not 
thereby authorised to receive a note and mortgage in satisfaction of said 
PR siscrisiitcirenninrnsneinaivnavesionnsi Greenwell & Wife vs. Roberts et als. 

2. A note and mortgage executed for the purpose of discharging a certain 
judgment, and made to the attorney of the plaintiff in the judgment, who 
shows no special authority to receive them in discharge thereof, will be 
declared illegal and null...... .......... Riasduceeeebcoacseececrtpteeceunes Oe epaenage 

3. An attorney at law who receives, or is to receive a per centage on the 
amount of money he recovers, or a stipulated fee, is a competent witness to 
testify in his client’s cause, and is not thereby disqualified on the score of 
interest, when that interest consists in his honorarium. 

W. & D. Flower vs. O’Conner, 


4. Attorneys at law are not inhibited from stipulating for a commission 
or per centage on collections made by theni, and such bargains do not 
disqualify them from testifying........... SECC COOH GOLRCEOSEN OE CLO CIEL agesoses 


ATTORNEY IN FACT.—sreE manpare. 


ASSIGNMENT AND TRANSFER. 


1. Where a person assigns and transfers a surety debt, for a consideration 
expressed therein, subrogating his assignee to all his rights, and authorising 
him to recover the debt by all legal means: Held, that a discharge given 
by the assignee to the debtor, in pursuance of the assignment, was valid 
against the assignor and his vendee, even when the debt was not novated 


by the assignment, and never paid to the assignee. 
Andrus et als. vs. Chretien, 


“AUCTIONEER. 


1. It is the duty of auctioneers to receive the conditions of sale in 
writing, from the vendor, and to read and proclaim them ina loud and 
audible voice to the by-standers, and invite bids in conformity therewith. 

, Hawkins vs. Brown et als. 


ab. 


63 


198 


318 


317 
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BAIL. 


1. Where a surrender is made of the accused, into the custody of the 
law, even after forfeiture has been entered, and the State avails itself of it 
by trying the criminal, the bail are entitled to be discharged. i 

, State vs. Hay et als. 


2. When the principal is tried and acquitted, before judgment for the 
recovery of the forfeited penalty or failure to appear at the first term, the 
bail will be discharged. ............ccrsecccccosescseees coonesvesces cocnpmieies aceseecce 


BANK DIRECTORS. 


1. The board of directors of the Commercial Bank of New-Orleans is 
required, by its charter, to consist of thirteen members, eleven to be chosen 
by the ordinary stockholders and two by the City Council, the city also 
being a stockholder: Held, that according to the charter there is no distinc- 
tion amongst the directors in the board of which they are all members. 

Prieur & Labatut vs. President and Directors of the Commercial Bank, 


2. When certain directors of a bank are refused by the majority to exer- 
cise the rights in the board appertaining to their office as directors, the 
court will award a mandamus commanding that the prohibited directors be 
restored the exercise of their rights. ...........cccseeesseseeees siiscasapeqeee een 


BANK CHECK. 


1. Where the cashier of a bank refuses to pay a check for want of funds 
of the drawer, but at the same time advances the money to the bearer, it 
will be presumed the cashier paid his own money as a loan, which will 
authorise him to recover, in a personal action in his own name, against the 
DOETOW SR oeccrccccriccecssccocsorccsscees sc adueeans cdssadesqecwennienc Menard vs. Coz, 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Accordjng to the act of the legislature, passed the 13th March, 1827, 
concerning protests of bills and notes, whenever the notary certifies that, after 
diligent inquiry for the residence of the party intended to be*charged by 
notice, he is unable to find it, and has lodged the notice in the nearest post 
oftice, addressed to him at the place where the contract was made, it is 
deemed equivalent to personal notice.............. Preston vs. Daysson et als. 

2 The holder of a bill or note ought not to avail himself of the igno- 
rance of the notary as to the residence of the endorsers, in giving them 
notice of protest ; if he knows, he must disclose their residence, or his neglect 
Will discharge the endoOrsers.............ccecccseecrsseserereceseseneseecensece wercece 


78 


ab. 


509° 


167 


ib. 
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3. Error and want of consideration in executing a note, and a mortgage 


to secure it, are sufficient causes and grounds on which to sustain an injunc- 
tion against an order of seizure and sale on such note and mortgage. 
Geenwell and Wife vs. Roberts et als. 


4. The consideration of a note and mortgage, and the fact charged that 
they were executed in error, may be inquired into in an injunction to stay 
an order of seizure and sale; and if true, this summary proceeding will be 
declared illegal and the injunction perpetuated................. pasgemaasseecseveas 


5. The possession of a joint note by one of the drawers, with a receipt 
of payment by the holder or possessor endorsed on it by the person entitled 
to receive it, is prima facie evidence of the liability of the other drawer to 
Se OROZTEIT TOL “THO TIOLO «5s s iit ac coeds eeeeeaieenese Ingram vs. Croft, 


6. The rule that an acceptor of a bill is bound to show, not only the 
drawing and acceptance of the bill and its payment, but that it was put in 
circulation after acceptance, and that the drawer had no funds in his hands, 
applies only to cases where the acceptor declares upon a bill of exchange 
BUMINING ANE OPAWEL 5. ccc sccecescceeecevesecesess Bell vs. Norwood, Administrator, 


7. In an action on an account current, fourded on a long course of 
commercial transactions between the parties, in which payments are charged 
for sums paid to take up drafts or bills accepted by the plaintiff, the 
possession of the draft by the acceptor is prima facie evidence of the 
payments charged in the account, and may be given in evidence in support 


of items in the general account................c00.cc0eeeeees Jo OREO OC CEEOL CCECEEC 


8. Where the day of payment of a note is past, at the time of its transfer, 
it is a sufficient warning to whoever receives it, that the maker may have 
some just reason to withhold payment, as he has a right to any equitable 
defence after the transfer, which he might have successfully urged before. 

Burroughs vs. Nettles, 


9. A note payable on demand, may be sued on immediately or pleaded 
IN. COMPONEAHON 55. s.cccdyns sesh eceseeses FO SOT OO ECOL CECE CE OF OCLC EOCCOCE CGEE vs 


10. Where the payee of a prommissory note payable to order, transfers 
it in writing on the back of the instrument for twenty per cent. discount, it 
will be considered a sale, not an endorsement, at the risk of the purchaser ; 
and such a contract is aleatory and not usurious. 

Romero et als. vs. Segura, 


11. The holder of a promissory note payable to order, and endorsed in 


blank by the payee, is entitled to recover on it; it being in the nature of a 
note payable to bearer............. piescuesteoeeesienes aiscoseneeseeee Walsh vs. Wells, 


12. An erased credit on a note in possession of the creditor, is not conclu- 
sive proof of payment, but may be repelled by other proofs or presumptions, 
to show it was endorsed on the note erroneously...... ..Benson vs. Mathews, 356 


63 


ab. 


82 


95 


1b. 


113 


ib. 


307 


337 
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13. The moment a bill of exchange is endorsed by the payee to a part- 
nership firm, it becomes the joint property of all the partners. 
Stevenson vs. Shields, 433 


14. When the original payee isin possession of a note, on which his name 
is endorsed in blank, no proof of a re-transfer is necessary to enable the 
holder to rocover.............sessees dveennesnaccneusennanncei Barbarin vs. Daniels, 479 


15. Where the maker of a note died on the last day of grace, the notary, 
on calling at his domicil, being informed of his death, protested the note for 
non-payment, and notified the endorser thereof: Held, that there was not a 
proper demand of payment sufficient to bind the endorser. 
Toby vs. Maurian, 493 


16. Demand must be made on the maker of a bill or note, or on his heirs 
or legal representatives, if he be dead, or the impossibility of making any 
demand must be shown, before a recovery can be had of the endorser....... ib. 
17. The endorser of a note is not entitled to reiief, on the ground of 
error or fraud, because the previous endorsement is a forgery committed by 
the drawer, unless he shows that such error was caused by the plaintiff, or 


7 


that he participated in the fraud............. cccecceeeeeseees Olivier vs. Andry, 496 
18. Whether the endorsement of a note was made for the accommodation 

of the drawer, or taken in the regular course of business, the holder can 

look to his immediate endorser, even if the endorsement preceding it is 

DI. esniicsioccentiiliidanesutniians acouaweskdasucccauccceemenees Wisiees ancahe. Un 
19. Every endorsement is essentially an original contract, equivalent to 

drawing a bill in favor of the holder, on the acceptor or obligor....... aisevees ae 


20. A note given in part payment of a contract for erecting certain 
buildings, secured by a mortgage on the ground, is negotiable, and it 
is no defence against it, either in the hands of the original or subsequent 
holder, that the buildings were not completed according to contract. 
Chalaron vs. Vance, 571 


21. The paraph of the notary ne varietur on a negotiable note, does not 
in any manner change the nature of its negotiability............cc.ssceeeeseeee 00. 


COLORED PERSONS. 


1. Where colored persons have been treated with as free, in a certain 
transaction- or compromise, their freedom cannot afterwards be questioned 
by the other party with a view of avoiding the contract, on the ground that 
they were slaves; much less for the purpose of depriving them of the 
common privilege of all parties to a contract, that of contesting its validity 
on the score of error and fraud. 
Grounz et als., f. p. c. vs. Abal’s Executor, 17 


717 
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COMMISSIONS. 


1. Where creditors agree to allow a syndic five per cent. commission, on 
the real amount he may have in his hands in the course of his administra- 
tion, he is only entitled to a commission on the amount of the moneys 
actually received by him, and not on the amount of notes or property which 
came into his handg,............ eoeePrudhomme, Curatrix vs. Vienne’s Estate, 


2. By the act of 1817, the commission of syndics cannot exceed five per 
cent.; and if the first syndic is allowed full commissions on the pro- 
perty which came into his hands, his successor to whom it is delivered for 
final distribution, would be entitled to nothing. ................sceseeeeeecees eee 

3. The 1676th article of the La. Code, relates only to executors, and 
restricts their commission to two and a half per cént. on the amount of the 
inventory, when they have had seizin of the whole estate. ................00. : 


4. Where the plaintiff has been allowed two hundred and fifty dollars, as 

a referee to adjust the accounts of an estate, he cannot recover of the 

syndic a commission on the amount of the estate so adjusted, when there is 
no evidence of any extraordinary services having been rendered by him. 

Powell vs. Sinnott, 


COMMUNITY. 


1. Property which belongs to the matrimonial community of acquests and 
gains, may be seized and sold for the debts of the surviving partner, after 
the dissolution of the marriage, so far as the interest or one undivided half 
of the survivor is concerned, when no proceedings are had before the levy 
or seizure to make partition among the heirs....... Cooney’s Heirs vs. Clark, 


2..A community of acquests and gains, as such, ceases to exist at the 
moment of the death of one of the partners, with all the legal effects 
resulting from it. Each party is seized of one undivided half of the 
property composing the mass; and the surviving party cannot alienate the 
share not belonging to them.............sss000 Broussard vs. Bernard et als., 


3. If the survivor of a community of acquests and gains continues to 
administer it without provoking a partition, and is tacitly permitted to enjoy 
the common estate, he will be considered, except in cases where he may 
have a legal usufruct, as intermeddling, and his responsibilities will be thuse 
NR ao ssi cc Ried cwionirinnrtimtins iamiiininiietes 


4. Property purchased by the husband after the dissolution of the commu- 
nity, by the death of his wife, becomes his sole property; but he is 
accountable for one half of the net revenues derived from the common 
property, after the death of his wife, and up to the time of making the 


BM OMA iislacs .onvessss eve doestecesdecvupssmeryenserrs Savseees se sevesses weseceeeeaesa ae 


362 


ib. 


1b. 


450 


156 


216 


ib. 


tb. 
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COMPENSATION. 


1, A claim on a commercial firm, cannot be pleaded in compensation or 
set off toa demand by one of the partners against the defendant. 

Walsh vs. Wells, 

2. Evidence of a claim in compensation and reconvention, will be 

rejected when the demand is not equally liquidated with the claim of the 

plaintiff......... Beads tcdstenestcopuccnevacuen: scauaaataass ..Fagot et als. vs. Porche, 


3. The liquidation of a partnership claim cannot be pleaded in compen- 
sation or reconvention, against a demand on a note of hand............ oesecee 


4. The absence of all connexion between two demands, is an insurmount- 
able objection to a demand in compensation or reconvention.............sse++« 


CONTRACTS. 


1. Where a contract is entered into while the party was a femme covert, 
and some act is done by her after she became a femme sole, by which she 
ratified it, it will be binding on her................cssseeeeeseees Tucker vs. Liles, 


2. So where the defendant is sued on her note, executed while a femme 
covert, for part of the price of a tract of land, and she retains possession of 
the land after her husband died, it will be considered a ratification of the 
oenpeet aan ie Oe oa. 5 cen sedscwenasesegieehiseacscneetoneuastienaned » 


3. Where the question is presented, whether a workman who sues on a 
contract for work and labor, can give evidence of the work really done and 
recover its value, although the job was not completed according to contract 
when the employer received the work in an imperfect state, and when sued 
on the contract, demands damages in reconvention for delay in doing the 
work, and for not having performed it in a workmanlike manner: Held, that 
this case is similar to that of Loreau vs. Declouet, 3 Louisiana Reports, 1; 
and that the evidence is admissible, and the employer having received the 
work, is bound to pay the value in the condition it is delivered. 

Dyer vs. Seals, 

4, The ‘captain of a steam-boat, owned by several persons including the 
captain, has authority to contract for freight to be carried according to the 
usual trade of the boat; and all the owners are bound by such contract, 
even without their assent given.......... aateckdaieunae Porter vs. Curry et als. 

5. The captain as agent of a steam-boat, may make contracts to take effect 
in fuluro, to carry freight according to the usual course of trade of said boat, 
which is binding on the OWNEY..........ccsseseeesseeeseeere teens evecocennsuens osee 

6. Where the captain of a steam-boat contracts to carry certain freight 
at a future day, between the well known fermini of his voyage, and fails or 


337 


562 


ib. 


ib. 


76 


ab. 


131 


ib. 
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violates such contract, the owners of the boat are liable in damages, for all 
- 
CG Fi INI fos voces ssesesecesccssvecctse sesseeeeeLorter vs. Curry et als. 233 





7. A workman engages or contracts to furnish good work, but a merchant 
56 ROPMPMOOD 5, o00s scescvsseccees poenbeaneeeneaesscees Barclay vs. Conrad et als. 261 


iz 8. The provisions of the Code of Practice, article 72, relating to the 
discussion of property does not apply to contracts made before its enactment. 
Guidry et als. vs. Rees, 278 a 


9. The execution of a contract, according to its terms, and the intention 
of the parties, is more consonant to justice, law and equity, than the rescis- 
sion of it and a condemnation in damages, when the contract remains entire, 
and there is no change in the situation of the parties. 
Melangon’s Heirs vs. Duhamel et als. 286 


2 10. A bill of sale, executed in Kentucky, and valid under the laws of that 
state, which expresses the sale to be made for a valuable consideration, 
without fixing any price, of certain slaves in Louisiana, will be tested by 
the laws of the place where the contract was made, and being valid there, 
is good here as between the parties, although not made in conformity to the 
MOAN GORA IB MADLD ooo css Svan daeeiken SteReriedes Hall vs. Mulhollan, Executor, 383 


re 


11. A contract valid by the law of the place where it is made, as a 
i ’ general principle, is valid every where...............scssseeee Meeee cde ssweseacs ° 


12. The signal for steam made by the captain of a vessel, on entering the 
mouth of the Mississippi river, does not confer on him the contract of 
towage with the first tow-boat coming along side. Up to the time when 
the ship is actually taken in tow, and the voyage commenced, the captain 
of the vessel is at liberty to change hismind and employ another boat. 

Clark et als. vs. Gifford et als. 524 


COURT OF PROBATES. 


1. The Court of Probates will not entertain jurisdiction of a suit, against 
a curator of an estate, to recover the property which it is alleged has been 
irregularly sold, and especially, when the purchasers are not made parties. 
Everett vs. M‘Kinney & Wife, 375 


2. The Probate Court cannot inquire directly into the title to real estate, 
though there are cases in which it may be done incidentally... ............... ab. 


3. It is not enough to allege, that a defendant is curator of an estate, 
to give jurisdiction to the Court of Probates of the subject matter, not in 
itself of probate jurisdiction........... ees aiincrinencesavnahesanonninamiobin tenes ib. 


CURATOR. ‘ 


1. The person making opposition to an application for the curatorship of 
a vacant succession, must state in writing the reasons why he claims the 
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office in preference to the person demanding it, and that he has a better 
right than the party claiming the appointment, otherwise his opposition 

will be rejected with costs............... oeChew et als. vs. Flint, Curator, &c. 395 
2. A special agent or attorney in fact, of one or more creditors, cannot 
claim the curatorship of a vacant succession, over other creditors or 

RO NN as ctsea sac 6 sadsnscacedecesapacaccanedere eouaiaae Goistedasagadseucue’ Sa 
3. A transferee of claims against a succession for collection, is but a 
mandatory ; and if the transfer is simulated, that is, a mandate in disguise 
for the purpose of obtaining a curatorship, it cannot operate to the prejudice 

OE Cann Re CRN vai nce cad esnincvncsindenssicntares Jo uguanBcecesmcetaniieaieii wtenee:! Aa 


4. The law requires applications for curatorship of vacant successions to 
be published in the gazette, as well as a notice at the door of the court 
* house, and it is made the duty of the judge to make these publications, ib. 


5. Publication of applications for curatorships is to operate as a con- 
structive notice to all persons having a right to make opposition, and. as in 
all cases of constructive notice, it must be strictly proved...........sesc0s00 Ds 
6. An entry on the minutes of the Probate Court, stating the fact, thata 
publication of an application for a curatorship was made, is not evidence of 
the fact; as relates to persons to be effected by such notice.......s.cesese0e 10. 


7%. The party claiming the benefit of a publication of an application for 
a curatorship, is bound to show it was duly made,............ss0s00e a 


8. The curator ad hoc, appointed at the institution of suit, is not entitled 
to a fee or an allowance which is to be taxed in the costs of suit and paid 
by the party cast. If he be an attorney, he may claim a fee as for 
professional services, or be allowed a remuneration for his services, to be 
paid in either case by the person, or out of his funds, whom he represents. 
Hewet & Co. vs. Wilson et als. 71 
9. The act of the 11th March, 1830, abolishing the office of curator ad 
bona and ad litem to minors, does not apply in cases where curators were 
appointed before the promulgation of the act. If the first curator is 
removed, another must be appointed, although since the general law abol- 
ishing the Office...........cecssseccssrsccsssersrsrseccssceterseees Gules WS. Girard, 559 


CUSTOM. 


1. Customs result from a long series of actions constantly repeated, 
which by such repetition, and by uninterrupted acquiescence, acquire 
the force of a tacit and common consent....... Broussard vs. Bernard et als. 211 
2. The particular custom “ that the community of property continues after 
the death of one of the partners, until inventory is made,” is required to be 
proved by other partitions and divisions, that may have been made in the 
same place, and s it has prevailed without interruption. ..,......... oseéece ie 
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3. The establishment of a custom necessarily admits proof, other than 
that required to establish laws ...............c008 Broussard vs. Bernard et als. 21 


4. Parole evidence is inadmissible to prove the customs of a country...... 


5. The books and records in the parish judge’s office are legal, and the 
proper evidence to prove a particular custom, in relation to the continua- 
tion of the community, after the death of one of the partners, until inventory 
is made...... Livonia ceeMesastcaciivesse aves Vedecceccucceesesbeeteiece teccelees eoacereteness ° 


6. Evidence consisting of extracts from the procés verbal of commandants 
and parish judges in Attakapas, for a long series of years, in which the 
phrase “ afin defaire cesser la communauté” is used in the caption to inven- 
tories, with other phrases of similar import, is insufficient to prove the 
existence of a custom in such place, that a community of acquests and gains 
continued between the surviving husband and the heirs of his deceased 


ab. 


ib. 


wife, until inventory is made.............0sce00e Broussard vs. Bernard et als. 216 


7. No usage or custom of steam-boats and tow-boats, that the first 
coming along side of a ship on a signal made by her for steam, has thereby 
an absolute contract to tow the ship at an established rate, according to a 
custom and usage of the tow-boats, 7s binding, when such custom has only 
prevailed five or six years, among those having an interest in establishing 


it. ...008 ee crcceeeeccccoecses cecrecesceces ocevcscececes -Clark et als. vs. Gifford et als. 524 


DAMAGES. 


1. Where there is no evidence of damages having been sustained, none 
can be recovered against a warrantor®.............+ Smith vs. Corcoran et als. 
2. The measure of damages and just criterion of loss to the owner, 
is the value of his property at the place of destination, after deducting 


46 


Oa ona cron sesindc cesncessipene vosceccnceceresoce sees scecoees Porter vs. Curry et als. 233 


4, In an action for false imprisonment and damages under a ca. sa., 
which was quashed for having illegally issued, the defendant may show in 
justification and mitigation of damages, by argument and reference to the 
decisions of the Supreme!Court, that the judgment quashing the writ is 
erronenous, when at the trial such judgment has not become res judicata. 


Escuriz vs. Daboval, 575 


DEBTOR AND CREDITOR. 


1. Credits or other writings not signed, endorsed on the back of a note 
or act, which is in the possession of the creditor, and tend to liberate the 
debtor, and are crossed out or erased, must be considered as-entitled to 


CE OU be igh 4550,ocernees sebeiencs petteee aicdetnives detsustaesussue Benson vs. Mathews, 356 


2. An erased credit on a note, in_ possession of the creditor, is not 
conclusive proof of payment, but may be repelled by other proofs or 
presumptions, to show it was endorsed on the note erroneously.......... coos 


ib. 
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3. So, where two credits, one of four hundred dollars, and one of three 
hundred and eighty dollars, were endorsed on a note in-the possession of 
the creditor, and the former was erased, both endorsements appearing ‘to be 
made on the same day: Held, that the erasure was proper and the credit 
erroneously endorsed, when, on weighing the presumptions arising from all. 
the circumstances of the case, they preponderate in favor of the creditor. 
. Benson vs. Mathews, 356 





DEMAND. 


1. No recovery can be had of the endorser, until demand of payment 
has been made on the maker of the note, or on his heirs or legal represen- 
tatives if he be dead, unless the impossibility of making such a demand is 
CIE in sinc cniipin ose werene” « aeeedasesead macdaseass omeecatunt ... 2oby vs. Maurian,. 493 


DEPOSITION. 


1. When the notice to take a deposition is not given in full time, as 
required by law, yet when the party sends her attorney to the commis- 
sioner, who appears and objects to taking it on the ground of defective 
notice, this fact will render the notice sufficient. 

: Beale and Wife vs. Brandt and Wife, 583 


2. Where the name of a witness is written C. Swabine in the affidavit for 
the commission, and Catherine Swab in the deposition, the discrepancy 
in the names will not vitiate the deposition, whenfit is in other respects 
tabbem-nccemlling 00: GOW ..0dsvcrses ccccvcrecdccpervasacsoceunedidessséeshebeswanantannd ib. 
3. The law does not require a commissioner, before whom a deposition 
is taken, to reduce it to writing personally. It is sufficient, if not written 
by the witness, that it be reduced to writing by amy indifferent person...... ab. 


4. When a deposition is accompanied by the certificate of the commis- 
sioner, that it was taken by him, and signed and sworn to before him, it is _ 
a sufficient procés verbal of the manner of taking it............cseccsscssesseee 00. 


DEPOSIT IN COURT. 


1. Where the plaintiffs and intervening parties unite in a prayer, that the 
defendant be condemned to pay the sum demanded, and his Jiability is 
established, he will be required to deposit the money in court, to abide the 
final decision between the claimants. 

Hermann & Son vs. Louisiana State Insurance Company, 502 


DISCUSSION. 


1. The Civil Code of 1808, art. 44, p. 462, and p. 430, art. 10, provides, 
that the third possessor of mortgaged property, who is not personally liable 
for the debt, may require the property in possession of the original debtor, 
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to be first discussed and sold, before coming on him, if the debtor is not 
situated in too distant a part of the State............ Guidry et als. vs. Rees, 278 


2, According to the Code of Practice, art. 72, the discussion of property, 
not situated within the jurisdictional limits of the tribunal where payment 
is to be made, is disallowed............ss.scecserseeres ovenligsbecese ascovesepsenstesees ib. 


3. It is not necessary that the money required to defray the expenses of 
discussion of property be tendered at the time of filing the plea; it is 
sufficient if the money be deposited in court, in pursuance of an order 
directing it to be done within a specified time..............ssccceecsereereseoees ib. 


4. The provisions of the Code of Practice, limiting the right of discussion 
to property within the jurisdictional limits of the tribunal where payment 
is to be made, does not apply to contracts made before its enactment....... ib. 


5. The Code of Practice has re-enacted the same general rules in relation 
to the discussion of property by creditors having a general mortgage on 
the property of their debtors, as was provided by the act of 1817, requiring 
them to proceed against the property last sold, and ascending to the first 
until their claims be satisfied..................0. Patin et als. vs. Prejean et als. 301 
6. The means by which a minor’s rights against the property of his tutor 
are to be enforced, are always in the power of the legislature. In requiring 
him to discuss property last alienated, before coming on that previously 
sold, although the law was enacted after his mortgage attached to the pro- 


_-perty of his tutor, yet it was within the constitutional power of the legisla- 


ture to pass De en ceck cnckesdbcasienes SP SHe SEES eeeesEseseseeeeee® Pe esr oveeesevesseoreses ib. 


DIVORCE. 


1. A suit for a separation from bed and board, is in the terms and 
meaning of the law, an action of divorce...................Savoie vs. Ignogoso, 281 


2. The exception to the rule of evidence contained in the 2260th article 
of the Louisiana Code, by the third section of the act of 1827, relative to 
divorces, is not restricted to either species of divorce, but applies to both. id. 


3. The action for a separation of bed and board, in all cases leads to a 
divorce a vinculo matrimonit..........006 SeslecawviedeecdbceWUISs ondvesseiettceieeres - td. 


4. The children and relatives of the plaintiff, are competent to testify in 
her behalf in an action for a separation of bed and board................c000 ab. 


ENDORSER.—sEE BILLS OF EXCHANGE AND PROMISSORY NOTES. 


EVICTION. 


1. If in case of eviction of part of the thing, the sale is not cancelled, 
the value of the evicted part only is to be reimbursed according to its 
estimate, proportionably to the total price of the sale. 
Smith vs. Corcoran et als. 46 
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2. Where judgment of eviction is obtained against the purchaser of a 
tract of land, while suit is pending for the price, and the purchaser calls the 
plaintiffs (his vendors) in warranty, to protect his title, and at the same 
time pleads the eviction, asks a rescission of the sale and a discharge from 
the contract ; when there is no evidence of an actual dispossession or ouster 
of the defendants, either forced or voluntary, the plaintiffs will recover the 
price, on preventing the execution of the judgment of eviction, by tender- 
ing to the defendants and vendees, a renunciation of all the benefits and 
advantages under it, by the person who obtained it. 
Melangon’s Heirs vs. Duhamel et als. 286 
3. The third possessor who is evicted, is entitled to recover of his vendor 
and warrantor, the value of his improvements put on the evicted premises, 
at the period of eviction..........ccccsesseees Babin’s Heirs vs. Winchester, 460 





EVIDENCE. 


1. The notary’s certificate, stating that due diligence was used to find 
. the residence of an endorser, intended to be charged by notice of protest, 
but in vain, and that the notice was deposited in the post-office, addressed 
to him, must be taken as primd@ facie evidence of these facts. 
Preston vs. Daysson et als. ~'7 
2. The nature and degree of diligence used to find the residence of the 
party, on whom notice of protest is to be served, may be inquired into, and 
if in point of fact, due diligence was not used to obtain the necessary 
information, the presumption arising from the notary’s certificate, will yield 
to Comtzary OVIdeMER... 000 crcccccsccccen cevecsnreccveseserscos eptcccoecevosccececnsesoconsies 
3. The statute of the 13th March, 1827, concerning protests of bills and - 
notes, does not change the rule requiring due diligence to be used, but 
provides a new mode of proof of such diligence..........ceessseseseessssvecsseee 90. 


4. Evidence offered to prove the identity of a tract of land, and to 
correct errors in its description, is properly rejected as superfluous, when 
its identity is admitted in the pleadings............Smith vs. Corcoran et als. 46 


5. In a suit by a firm for the restitution of stolen goods in damages, 
where the wife is a party plaintiff, the acts and declarations of her husband 
in relation to the matters in contest, in which he took an active part, are 
admissible in evidence, as forming a part of the res gesta. He must be 
regarded in this case, as representing his wife with the consent of her 
PATENET........sseeccessesesssecceccssessersceesreeeedtdewet & Co. vs. Wilson et als. 71 


6. Where drafts are charged in an account current as paid to Guay, and 
those offered in evidence are payable to Gray, and the amounts and 
dates of the drafts correspond with those charged in the account, they will 


be rendered in evidence,,,.........e.s0s000005eDell VS. Worwood, Administrator, 95 
78 
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7, The repossession of a note, once specially endorsed by the payee, is © 


not evidence of title to it, but it is if the transfer is made in blank. 
Bell vs. Norwood, Administrator, 
8. Parole evidence to prove an agreement.to pay interest at ten per cent., 
is clearly illegal and inadmissible....... pipescsccccneasteberses eseesiveteccssctescen 


9. Accounts and letters relative to sales made by the plaintiff, and 
rendered to the defendant, anterior to the date of the first item of the 
account sued on, are admissible in evidence, because it may also be shown, 
that a subsequent settlement took place, and the moneys arising from such 
salon ere aqconted . £00 .......0s0sscecsen csosse ssesitbnnbeetesscocscsvescocenctocstive 

10. In a suit by the transferee against the maker of a note, where the 
answer alleges fraud and collusion between the payee or transferor and the 
plaintiff, parole evidence of the acts of the former, is clearly admissible 
against the latter, if the collusion is established...... Burroughs vs. Nettles, 

11. And where the jury are to pass at once on the plea of collusion, and 
acts of the transferor charged with colluding with the plaintiff, the evidence 
relating to these two points must be administered simultaneously............ 

12. The promise of the vendor of a slave, to rescind the sale on account 
of redhibitory vices, is admissible in evidence, in a suit between the trans- 
ferree of a note and the maker, given for the price of the slave, to show 
the existence of redhibitory defects................ gitenincockimballesenssedinicicn . 

13. On the score of irrelevancy, the objection to evidence is seldom of 
any avail in the Supreme Coutt............ Revecaceees mana pivavaseakens suisvesewetecs : 

14. In an action of revendication for the recovery of a slave by the heirs, 
as forming part of their ancestor’s succession, against the defendant, who 
holds the slaye by written title from said ancestor, parole evidence is inad- 
missible to prove the defendant directed the slave in question to be invento- 
ried as part of said succession, in order to make out plaintiff’s title. 

Bradford’s Heirs vs. Clark, 

15. Where parole evidence is offered with a view to defeat the defendant’s 
written title to aslave, it should be rejected as inadmissible.................... 

16. Where heirs claim certain slaves allotted to them in the partition of 
their ancestor’s estate, the procés verbal of partition is admissible in evidence 
to show title on the part of the claimants..,..........Cooney’s Heirs vs. Clark, 


17. Parole evidence is inadmissible to supply defects in the sheriff’s 
return, of proceedings under an execution, or where it contradicts the 
official return of the officer............Heirs of Kimball vs: Heirs of Lopez, 

18. The affidavit of the party is insufficient to establish the loss of a 
note, but it is admissible in evidence as the basis of other proof, either 
positive or circumstantial............60.....00..W. & D. Flower vs, O'Conner, 


95 


ib, 


113 


1b. %. 


ib. 


ab. 


147 


ab. 


156 


173 


198 
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19. In a cross-éxamination of plaintiff’s witness the defendant cannot 
require him to detail declarations of the defendant made out of the presence 
of the plaintiff, and which make evidence against him, or in favor of the 
defendant. ............csssecccecsceccecescssccssees Me & D. Flower ve. O'Conner, 


20. Ina petitory action, where the defendants, their vendors and warrantors 
pleaded, 1st. The general issue ; 2d. Prescription, by thirty years uninter- 
rupted possession; 3d. Prescription, by more than ten years possession 
under a just title and in good faith ; 4th. Silence of the plaintiffs for more 
than forty years in not asserting their title ; and in support of these pleas, 
offered the testimony of witnesses to prove and make complete their chain of 
title, which was objected to by the plaintiffs; Ist. Because the defendants 
having admitted in their pleadings, that they had a written title, must 
produce it, or account for its loss; 2d. Parole evidence cannot be received 
to prove title to land, or even its assessment for taxes; 3d. Because the 
object is to prove a reputation of title to land, which cannot be done, and 
being admitted: Held, that this evidence is illegal and inadmissible; and 
being admitted absolutely, the District Court erred, because it is to judge 
of the admissibility of testimony and cannot discharge itself from this obliga- 
tion by transferring it to the jury. It must be satisfied that the best evidence 
cannot be had before it admits inferior......Davis’s Heirs vs. Provost’s Heirs, 


21. The record of a suit between other parties, evicting the third 
possessor, is legal evidence in an action by the third possessor against his 
vendor, to prove the fact of eviction, and the damage sustained by him in 
consequence thereof,..........cesecsecseeee ces Siesiail sesesecceeeeeKey V8. Walker, 


22. Where the petition alleges the plaintiff was evicted by a certain suit 
between two other persons, and refers to it by name and description, it is a 
sufficient allegation to authorise the admission of the record in evidence, in 
an action against the vendor for damages..........ssssccseccssssecsesscescesesesces 


23. It is not necessary that the vendor who is sued, had notice of suit 
and proceedings evicting his vendee, to authorise the admission of these 
proceedings in evidence against him. That matter may go to the effect of 
the evidence, but not to its admissibility.............csssecccsssesessceceeseees 

24, Parole evidence is inadmissible to prove a verbal agreement to cancel 
a sale of slaves, or to establish or destroy title to slaves. 

Andrus et als. vs. Chretien, 

25. But parole evidence is admissible to prove collateral facts, such as 
that the seller took back certain slaves from the purchaser, and had them in 
possession, with the consent of the latter, in consequence of redhibitory 
defects, and to avoid litigation....... eee cadubdnnateuscucewaceds iadtewaat siacdd 


26. Parole evidence is admissible to prove the declarations of a vendor in 
relation to the redhibitory vices of slaves, at or before the sale. 4 
Hawkins vs. Brown ef al. 
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37. The conversations of by-standers at a probate sale, with a purchaser, 
by which he is apprised of redhibitory defects or vices in the property, 
before it is»bid off, will not be received to exclude the legal warranty 
resulting therefrom, unless they go to establish the faci, that the redhibitory 
vice complained of, had been declared by the vendor. : 

Hawkins vs. Brown et al. 

28. The crier’s declarations at a probate sale, unauthorised by the vendor, 
are not admissible in evidence to show the buyer was thereby apprised of 
the redhibitory vices, before he bid for the property. ........sscecsessesssceseseees 


EXCEPTIONS. 


1, A peremptory exception may be pleaded, after the cause has been 
remanded for a new trial....... se seacskcaasebeiiesiesees Williams vs. Bethany, 
2. According to the 420th article of the Code of Practice, an amendment 
of the answer, after issue joined, may be made by adding new exceptions, 


provided they be not of the dilatory kind................. oeeeeeececcecrscseseseee 


3. So, in an action for the recovery of rent, on the lessee’s holding over 
after the case has been remanded, he may oppose the exception, that after 
the expiration of the lease he tendered the possession of the premises...... 


4. The exception or plea that no amicable demand was made, must be 
specially pleaded, and in imine litis. It is too late to put in the exception 
after contestatio litis.....ccccrccceresesssesecsessecseeys000N VS. Brashear et als. 


EXECUTOR. 


1. The executor is bound to administer on all the property of a succession 
which is expressly declared in a will, by the testator, to form a part of his 
estate; even on property claimed by an adverse title, unless inhibited by 
competent authority...............Grounz ef als. f. p. c. vs. Abat’s Executor, 


*2, Where an-executor is appointed and directed in the will to sell the 
property of the testator, and deliver the residue of the proceeds to the heir, 
he is authorised to take possession and sell it without the seizin of the estate 
being expressly given..........cecssececsseeesseee Dunlap vs. Bailey, Executor, 


3. The executor derives his power from the will; is primarily the repre- 
sentative of the deceased, and not of the creditors of the succession, when 
it is not shown to be insolvent; and he is required to account to the heirs 
and not to the creditors...........ssecssesecseseeee all vs, Mulhollan, Executor, 


4. The executor, although he is a creditor of the estate he administers, 
has no right to withhold property or slaves found in the succession, from 
the vendee by a valid title, but which have not been delivered without some 
right or lien acquired in virtue of judicial process..,...00. seecssssserssseeeeess 
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ab. 
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FACTOR AND AGENT. 
1. The circumstance of a factor being the creditor of the consignor or 
owner, and the necessity of having his advances covered, will not, of itself, 
justify a sale below the limited price.............. George vs. M‘Neill et als. 


2. So, where twenty bales of cotton were consigned, the sales limited at 
nine and one-half cents, or more, and without further instructions, the factor 
or agent sells at seven and eight and one-half cents per pound; and it is 
proved that a higher price than that at which thé cotton was sold, could 
not be obtained ; and when it also appears that this was the highest market 
price obtainable at any lime between the sale and the inception of suit, the 
price at which the cotton actually sold, is all the owner can recover.....++. 

3. In an action by the principal against his factor, to account and pay 

‘over a balance for merchandise sold on consignment, it devolves on the 
latter to show he has not received any money by the sale of the goods, or 
collected any of the debts, and to establish this to be the case, without his 
fault, in order to avoid being liable.................00esee0s Delpeuch vs. Dufart, 


FRUITS AND REVENUES. 


1. The allowance made by the jury to the defendants, for their improve- 
ments show they were possessors in good faith; and consequently the 
plaintiff is not entitled to the fruits and revenues of the land. 

Greenfield vs. Manning et als. 


GUARANTY. 


1. A letter of guaranty must be strictly construed, in order to charge 
the guarantor: so where A recommended B to the credit of C. and 
the latter made the advances to B and D as a firm, on the faith of tac 
guaranty : Held, that the guarantor is not bound thereby. 

Bell vs. Norwood, Administrator, 


HEIRS. 


1. The heirs of the deceased wife, who dies without leaving descendants, 
have a right at once to demand her paraphernal estate, without waiting fora 
settlement and liquidation of the community of acquests and gains, with 
the surviving husband..,..........s.:ssscssesessseveessL0bin et als, vs. Castille, 

2. When the wife dies, her heirs are seized of all the effects constituting 
her separate estate, from the moment of her decease. ..........sessseeceseeees 


HUSBAND AND WIFE. 


1. Where the evidence establishes that the wife was in the habit, with 
the knowledge of her husband, and accustomed to make purchases for the 
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use of the family, and he did not object thereto, but had often paid such 
bills, he will be still bound to pay the amount of'such purchases. 

Chaiz vs. Villejoin, 

2. Money received by the husband during marriage, on account of 

his wife, does not fall into the community, but remains. her separate 

property. ...... GMM Geb aiellecaestnceecccesesices essere Pra Robin et als. vs. Castille, 


3. The wife, during the existence of the community between her and her 
husband, has a right to resume the administration of her paraphernal 


property............ Subeesteccss eessee seekaueee sep sicoseeseeeeecueteestacssesebecessseseace 
INJUNCTION. 


1. Where it appears that the plaintiff in execution, was prevented from 
making his debt out of the property seized, by the wrongful suing out an 
injunction, the surety in‘the injunction bond is liable in damages, for 
an amount not exceeding the penalty of the bond........... Day vs. Martin, 

2. Although a judgment enjoined draws interest until paid, the claim of 
the plaintiff against the surety in the injunction bond, is for damages 
not liquidated, which do not carry interest, and cannot exceed the penalty 
of the bond.......... dips vececesees sr aWinonsheenbnneneene Pere ree err an tinction 


INSOLVENT. 


1. The acceptance of a surrender of property of an insolvent debtor, by 
the judge, vests all the debtor’s rights in the creditors, which cannot be 
divested or set aside, unless by proceedings of a single creditor, had 
contradictorily with the mass of the creditors... Morgan vs. His Creditors, 

2. Until a syndic is appointed, either by the court or the creditors, no 
motion or suit to dismiss the petition of the insolvent, can be made or tried. 

3. The ceding debtor, after surrender and appointment of syndics, has 
no longer any capacity to appear in court, in relation to the property 
IN asintcsiatiisvramovisimnanecennsscensncsntevensiet MIntire vs. Whiting, 

4. But where a ceding debtor has a qualified property in goods, acquired 
after the surrender as bailee or carrier, which are seized by a judgment 
creditor, he has a right to move the court, and have the writ and seizure 
annulled and set aside...............0+6 MatiibenrnevinetoapbeninninanneNhehnenashes 

5. Property belonging to the ceding debtor, at the time of the surrender, 
cannot be seized in execution by a judgment creditor, who is a party to the 


6. The District Court, on motion by an insolvent debtor, has the right to 
quash an execution, which improvidently issues contrary to the order 
staying proceedings; the debtor, although incapable of appearing in court, 
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in relation to the mass of property surrendered, was a party to the original 
suit, and might well make such a motion............... M'Intire vs. Whiting, 271 


7. An absconding debtor cannot apply for the benefit of the insolvent 
laws, and make a surrender of his property by attorney in fact. No man 
can swear by proxy, unless expressly authorised by law; and the attorney 
in fact cannot swear, that no part of the insolvent’s property has been 
diverted to the injury of his creditors, which is essential to the affidavit. 
Foucher vs. His Creditors, 425 
8. The judge is not authorised to order a stay of proceedings, either 
against the person or property of an insolyent debtor, and to accept the 
cession, so as to bind all the creditors without a compliance on the part of 
the insolvent, with the essential forms of law............ccsccescssececccscceccecee ab. 


9. A person owning a saw-mill and brick-yard, as an appendage toa 
sugar plantation, and selling the bricks and plank, does not constitute him 
a trader, within the meaning of the 6th section of the act of 1826, relating 
to forced surrenders: Of BrODOrty . .. sc csvecasecsaventees geass scdsascgdeveasen cael ab. 


10. A married woman, separated in property from her husband, and who 
is not even a public trader or merchant, has the right to claim the benefit of 
the insolvent laws, which authorise a cession of property for the benefit of 
creditors, by a debtor in embarrassed _and insolvent circumstances. 
Madame Gottschalk vs. Her Creditors, 436 


INSURANCE. 


1. Where A takes out a policy for whom it might concern, takes ina partner 

' in the ownership of the vessel insured, and afterwards transfers the policy by 

special endorsement in his individual name to the plaintiffs, who show a 

total loss, payment of the loss to them, will liberate the underwriters. 

They contracted with A, and whether as principal or agent is immaterial. 
Hermann & Son vs. Louisiana State Insurance Company, 502 


INTERDICTION. 


1. The law presumes certain formalities which must be pursued, in order 
to obtain a judgment of interdiction against a person above the age of 
WOJOOY «000s esccscscanvncinmiesas Babineau, Curator, &c. vs. Bendy & Dugat, 248 


2, The law presumes every person above the age of majority, capable of 
managing his own affairs, even deaf and dumb persons not excepted........ ab. 


3. Where a person has not been interdicted in pursuance of law, but 
being deaf and dumb, and a curator appointed to manage his affairs, such 
Curator cannot claim a legal mortgage on the real estate of another, who 
has intermeddled and collected moneys due said deaf and dumb person...... ib. 
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INTEREST. 


1. When the sum found by the jury, was not liquidated at the inception 
of the suit, interest is not allowable by law. The law does not allow 
interest on unliquidated sums........ ........ssccsesececceessece Dyer vs. Seals, 


2. Where the verdict and judgment allows interest on an unliquidated 
sum, the appellee cannot avoid a reversal of the judgment and payment of 
costs, by filing in the Supreme Court, a remittitur of the interest so 
allowed....... pbiaaaaboorneemseesinvehinmenitilighete wontons ian NRk ei NNnEe emia 


3. Conventional interest, whether stipulated in eo nomine, or in the shape 
of ,a penalty, cannot exceed ten per cent. 
Reynolds, Byrne & Co. vs. Yarborough, 
4. An error in-calculating the highest rate of interest, by which it exceeds 
the legal amount of conventional interest, will not be considered as charging 
usurious interest............... lasinainicntonesil W.& D. Flower vs. O’Conner 
5. Usury may be shown even when not pleaded, if it appears from the 
petition or evidence offered by the plaintiff, that more than ten per cent. 
WI GUND LUNI 2c c ccgu concn seus sue cu cate ceecdececdsshasceacssadsdessesoottess ac. 
6. A judgment stayed by injunction, draws interest until paid; but the 
claim of the plaintiff against the surety in the injunction bond, is for dam- 
ages mot liquidated, which do not carry interest.............. Day vs. Martin, 
7A mortgage which, without reciting the interest, refers to and secures 
the payment of a note, is evidence of the principal obligation, and covers 
all the stipulated interest therein.................s0008 ..Barbarin vs. Daniels, 
8. Where a note stipulated for ten per cent. per annum interest, and 
was made payable eighty-five days after date: Held, that the interest 
run from the date of the note, without any demand at maturity, until final 
PAayMENT...........cccceccece cece cc cecccc cece ccccees coc vceecceesccens ecccccececccecees eeee 
9. The writing is not of the essence of an agreement to pay interest at 
ten per cent., but that the legislature only intended to exclude testimonial 
proof of such agreement...............+. ibisiienananannne Cox vs. Mitchell, 


10. The defendant in an execution is subject to no interest, simple or 
compound, after the adjudication of his property, whether on a credit or 


for cash......... Saisie ecu'bs os doGoaslewde saCewsacdecdengtedeveste Hilligsberg vs. Holmes, 

_ ‘11. Judgment will be reversed where interest is allowed, on an unliquida- 

WR Rs iciitinieenscsicoss pita viene . Featherstone vs. Robinson, 
INTERROGATORIES. 


1. A party who propounds interrogatories to be answered in open court, 
but neglects to have a day fixed, waives his right to have them taken pro 
confesso, if they be not answered.,...... sesseeeeeeeesComoton et als, vs. Pearce, 


131 


ab. 
188 
198 
ab. 
365 


479 


2b. 
520 


565 


596 


333 
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2. Either party has the right of having his interrogatories answered in 
open court and in his presence. No order of court is necessary, as it is a 
right the law gives....... Oviatpocacesbatbbsesepecsinsoes Compton et als. vs. Pearce, 


3. The Code of Practice requires the answer to be made when both 
parties are in ‘court, and as the answer is for the benefit of the party 
-provoking it, he should take the means required by law, and have the day 


4. In an action on the balance of account due, the plaintiff has a right 
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333 


ab. 


to interrogate the defendant, touching the agreement of the latter to pay © 


Conventional interest...............ssecsssscccevseces sossseecepeessC OX VS. Mitchell, 


5. Where the defendant neglects to answer interrogatories annexed to the 
petition, the facts required to be disclosed, ought to be taken as confessed... 


INTERVENOR. 


1. An intervenor in a suit commenced by attachment between the original 
parties, although he succeeds in obtaining judgment, cannot proceed on the 
attachment bond, against the surety for any supposed damages, because he 
is NO party therGlo.....2. .ccccosccsccceseccocscosescess Raspillier vs. Brownson, 


2. There is no privity of contract between the intervenor in a suit already 
begun by attachment, and the surety in the attachment bond, and he 
cannot avail himself of the penalty.......... ...... wrenesnwnabesinin ood givens 


JURY. 


1. Where a witness swears falsely on a material point in a cause, the 
jury is authorised to disregard his testimony altogether. 
Coon vs. Brashear et als, 


2. The jury are the judges, whether a misstatement by a witness was 
wilful or material, and what degree of credit ought to be given to his 
CUMEIROMEY » 2.0000 c0ccagcrcequionccsiccceee geoscescoonsenesescondpyansnigumletanonniecel . 


¢ 


JUDGMENT. 


1. Where a suit is brought against A, for illegally retaining possession of 
a note, and against B the obligor, included in the same suit, and judgment 
is asked against the first, to compel a surrender or payment of the note, 
and the latter also for its amount, the causes of action are different, and 
judgment may well be taken against the first, while the case is continued 
SO AG CG TAUGOR a oie ss cs ccctccccncascvauesces Regillo & Bryan vs. Lorente et als, 


520 


ib. 


231 


ab. 


265 


ab. 


140 


2. The neglect or omission to record a judgment, within ten days after its 


rendition, under the recording act of March 26, 1813, does not render it a 


79 
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nullity, so as to prevent its having the effect of a legal mortgage from the 
date of its registry, when recorded after the lapse of ten days. 
Gayle’s Heirs vs. Williams’s Administrator, 


3. When the defendant suffers judgment by default to be taken against 
him, it is a presumption, that by his silence he acknowledges the justice of 
the plaintiff’s demand. ...............ssecssescssvesesssees Lopez et als. vs. Bergel, 


4. Where the defendant does not deny the plaintiff’s debt, but lets judg- 
ment go by default, this fact will be considered as a corroborating circum- 
stance, which taken with the testimony of one witness, is sufficient proof of 
the demand to make such judgment final...........0...ccesssceecssseeseeseeeeeees 


5. A judgment rendered by a court of competent jurisdiction, between 
parties legally before it, cannot be questioned indirectly and collaterally. 
Broussard vs. Bernard et als. 
6. While a judgment remains in force and unappealed from, the rights 
of the parties are concluded by it, leaving to those under age their legal 
POIs © ccnsncencsnapeinnscrancannistioambiontalivebusniysat este ennisbiinseimvennibennesse 
7. A judgment by default made final, will not be set aside for an answer 
to the merits, when the defendant can show nothing in his favor, but 


his own laches and their fatal consequences......+ Small vs. Flint & Thomas, 
8. If a judgment be in itself vague and uncertain, it may be rendered 
certain by reference to the pleadings...............scesesees Williams vs. Kelso, 


9. According to the rules of practice in force in 1816, which was before 
the adoption of the Code of Practice, a judgment by defahit became final 
ipso facto by the lapse of three days; and reasons were not necessary 
to the validity of such a judgment .............Babin’s Heirs vs. Winchester, 


10. A judgment by default, which becomes final by operation of law, 
does not require the signature of the judge to render it perfect and final... 


11. Where a judgment was rendered by default, and signed according to 
law, after the cause was set down for trial and the defendant notified 
thereof, he cannot afterwards obtain relief, by having the judgment set 
aside, and the cause tried de nov0...........seesceeees Borée, f. m. ec. vs. Kellar, 

12. Where the decision of a case depends wholly on matters of fact, and 
when, on an examination of the testimony, it warrants the verdict of the 
jury, the judgment rendered thereon will not be disturbed. 

; Kimball & Lilly vs. Nicholson, 


JURISDICTION. 


1. The judiciary act of 1789, while it gives to the federal courts exclusive 
original cognizance of all civil causes of admiralty and maritime jurisdiction, 


178 


ib. 


216 


ib. 


352 


406 


529 
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reserves to parties, in all cases, the right of a common law remedy, when 


the common law is competent to give it............... Stale vs. Judge Watts, 440 


2. The states are prohibited from establishing courts, having cognizance 
of cases of admiralty and maritime jurisdiction, according to the course of 
proceedings in courts of admiralty ; but if parties choose to sue upon their 
contracts, according to the rules of practice established by law in courts of 
general jurisdiction, instead of proceeding summarily, by motion or-in rem, 
in the admiralty courts, there is nothing in the constitution which prohibits 
ne dreemocnhatiotion weeeccccsecccec cesses sccceccocsccesecececsesees 


3. The adjustment of accounts among part owners of ships, relating to 
profits, is matter of chancery and not admiralty jurisdiction in England. 


4. Admiralty courts in the United States, may, in some cases, have 
ordered the sale of vessels, at the suit of part owners, but it does not follow, 
as a necessary consequence, that the state courts are without jurisdiction in 
the same matters ....ics..00cscaensiocncseansess ene a Sen sila Beaeccasteyte 


5. So the part owner of a vessel, within the jurisdiction of the state 
courts of general jurisdiction, may institute suit therein, to compel a parti- 
tion of his interests, and recover a balance for advances made, by a judicial 
sale or licitation of the vessel, even when the co-proprietor resides out of 
thee State....... cocscosescccsnscesesee Sevcseereresceceses dcsveed cveve ecccescescasecostiges 

6. In a suit, claiming of the defendants the right to exercise an office 
withheld from them, the plaintiffs, with a view of securing the right to 
appeal, in case the judgment is adverse to their pretensions, may claim 
damages to an amount sufficient to give the appellate court jurisdiction. 


‘ 


ib. 


ib. 


ab. 


1b. 


Prieur & Labatut vs. President and Directors of the Commercial Bank, 509 


LAW. 


1. In a conflict of laws between two states, where a testator in Georgia 
bequeaths to certain of his slaves their freedom, and it is shown that the 
laws of Georgia prohibited the manumission of slaves, except by applica- 
tion to the legislature ; in a suit in this state to recover their freedom under 
the will: Held, that the bequest in the will being made in contravention of 
the law of the state where the testator resided, is null and void; and that 
the slaves do not, ipso facto, become free under the will, when removed to 


tUni GAMERS coins orden cass cance insane we Mary, f. w. c. vs. Morris et als. 135 


2. The Fuero Real of Spain, was not in force in Louisiana, in 1816. 


Broussard vs. Bernard et als. 216 


3. The Spanish law having been in force in Louisiana until the repealing 
act of 1828, the court will recognise it in relation to cases arising under the 
government of Spain, without requiring it to be proved as a fact. 


Berluchaux vs. Berluchauz et als. 539 
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4. The effect of laws is generally prospective ; and if they have a retro- 


spective effect in any case, the intention of the legislature must be clear and 
express. It cannot command obedience to laws effecting the obligation of 
contracts entered into before their passage............ Guidry et als. vs..Rees, 278 


5. A right or title acquired under a contract, cannot be modified or 
affected by any subsequent law of the legislature; but the remedy or 
means given by law, to enforce those rights, are always in the power of the 
legislature, who may extend or restrict them as circumstances may require. 

Patin et als. vs. Prejean et als. 

6. Statutes in pari materia should be construed together, in order to 
ascertain the meaning of the legislator. 

; Gayle’s Heirs vs. Williams’s Administrator, 

7. Prior laws are not repealed by subsequent ones, unless by positive 
enactment, or clear repugnancy in their respective provisionS,............s008 


LEGATEES. 


1. Persons claiming as legatees under a will, cannot set up title to pro- 
perty under an anterior sale and conveyance, which is expressly declared 
in the will to form a part of the estate of the testator. 

Grounz et als. f. p. c. vs. Abat’s Executor, 


LETTING AND HIRING. 


1. Where a person borrows the slave of another, to do a certain work for 
him, and through his neglect or imprudent conduct the slave dies, he will 
be bound to pay his value to the owner............. Niblett vs. White’s Heirs, 


2..So where A borrows the slave of B, to haul a load seven or eight 
miles, and a storm comes on, and the borrower refuses to stop and take 
shelter for himself and the slave, and the latter is lost, A will be answerable 
to B in damages for the value of the slave......... shiteeeaiomes priesipcinieseiiagepnes 


MANDATE. 


1. A mandatory is not considered to have exceeded his authority, when 
he has fulfilled the trust confided to him, in a manner more advantageous 
to his principal, than that expressed in his appointment. 

George vs. MNeill et als. 


2. A transferree of claims, against a succession for collection, is but a 
mandatory; and if the transfer is simulated, that is, a mandate in disguise 
for the purpose of obtaining a curatorship of the estate, it cannot operate 
to the prejudice of bond fide creditors.........Chew et als. vs. Flint, Curator, 


301 


162 


ib. 


17 


253 


ab. 


124 


395 
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3. An attorney in fact, or special agent of one or more creditors, cannot 


claim the curatorship of vacant successions, especially over other creditors 


Or strangers. .........seeceees dercctiilatisissbe. Chew et als. vs. Flint, Curator, 396 
4. The mere legal agent appointed to sell property by authority of law, 
has no powers but those conferred by law............ Hawkins vs. Brown et al. 417 


MASTERS OF VESSELS. 


1. Where a passenger engages his passage on deck or in the steerage, 
and in consequence of continued intoxication and ridiculous conduct, is 
made the butt and ridicule of the other passengers, without the interfer- 
ence of the master of the vessel, the latter is not liable in damages for such 
treatment during the voyage..........ccccsscssssesaecseres Hessian vs. Ferguson, 531 


MASTER AND SLAVE. 


1. Where offences are committed by slaves belonging to several masters, 
by their order, they will be liable as direct trespassers in solido. 
Hart & Co. vs. St. Romes et als. 586 


2. But where the slave of A, in company with the slaves of B, commit ¥. 
an offence, it is clear that A cannot, according to the Louisiana Code, be 
made responsible beyond the value of his slave, if he thinks proper to 
abandon him...............sseeee SadeSeaeekese ce cde Cpe deeded bhdameGdacddzecntaded ab. 


3. After the master abandons his slave, he still retains a residuary inte- 
rest, that if the sale of him produces more than the amount of the damages 
awarded, he is entitled to the surplus.,.............ccsceeeseeeee sintetigetasheiees ib. 


4. The master is not in mora in making an abandonment of the slave 
until three days-after the judgment. Until the judgment is res judicata, 
the party has not lost his right of liberating himself by abandonment ; or 
if the abandonment becomes impossible by a fortuitous event, without the 
fault of the master, he is liberated.......... Adaciddulizecetecaee Oi cdeeeas keetes 1b. 


5. Where several slaves, belonging to different masters, commit a theft, 
the masters should be condemned to pay in proportion to the number of 


slaves respectively who were accomplices in the theft.................csseeeees ab. 
6. So, where A was the owner of three out of five slaves concerned in a 
robbery, he is liable to pay three-fifths of the value of the stolen goods...... ib. 
MINORS. 


1. A transaction entered into on the part of minors, duly represented 
and made according to the forms of law, will cure defects in a judgment 
which was not conclusive, and against which the minor might otherwise 
be relieved............ sssseseeeeeessGrounx et als. f. p. c. vs. Abat’s Executor, 147 
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2. Where the curator ad bona of a minor above the age of puberty, pur- 
chased property for the use and in the name of his ward, at the sale of his 
father and mother’s estate, and during his minority, in an action of parti- 
tion, he is charged with his share of the estate thuc purchased and received, 
by a judgment of the Probate Court: In an action to set aside the purchase, 
as having been made without his concurrence and consent: Held, that he 


, 


was precluded by the judgment of the Probate Court so long as it. stood _ 


UMFEVETSEM.......ccceeseeseerenserees Grounz et als. f. p. c. vs. Abat’s Executor, 


3. Where the price of minors’ property has been received by their tutor, 
and placed to their credit on a tableau of distribution of the testator’s estate, 
which is homologated by a judgment of the Probate Court, and is unap- 
pealed from, the minors are precluded from setting up title to the property 
itself, so long as the judgment of homologation subsists, showing they have 
received the price 


4. Judgments rendered by courts of competent jurisdiction, against minors 
duly and legally represented, so long as they are not reversed or declared 
null, have the same force and validity as if the parties were of full age 


5. Where the creditors of an insolvent succession, in which there are 
minors interested, and who have accepted it with the benefit of inventory, 
meet and concur with a family meeting in behalf of the minors, that the 
property be sold on certain terms and credits, the sale will be legal and 
confer a valid title on the purchasers, even if it sell for less than the appraised 
WRI axes ti seas Sbidnsvanssusewsisert eens Towles’s Administratriz vs. Weeks et als. 

6. A sound interpretation of the law in relation to the administration of 
estates, whether vacant or accepted with benefit of inventory, will, in many 


cases, authorise a departure from the rule requiring property of minors to 
Re IE WE lice eieinniessnina svaniunecentacnmiinasccidecsecens 


MORTGAGE. 


1. The procés verbal of a sale, in which a mortgage is retained, made by 
the parish judge, acting as auctioneer, and duly recorded in the parish 
judge’s office, is full evidence of the mortgage, which is binding on third 
possessors of the mortgaged property......... Babin’s Heirs vs. Winchester, 

2. The identification of the note sued on with a mortgage taken to secure 
its payment, may be shown by circumstantial and parole evidence, without 
Cb PORTS 006 PTE 0.0.00 cnc ccntengecee senvoosccvcscescosqnscngeeeveceoseseseosesss 


3. Among the different privileges and mortgages which may exist on 


17 


1b. 


1b. 


312 


ab. 


460 


ships and other vessels, none is given to the wife...... Loze vs. Dimitry et als. 485 


4. Ships and vessels are subject to hypothecation, though not like 
immoveables and slaves, but only according to the laws and usages of 
COMMELCE,..,........ - Rieeggronsepncneennn an sasseranchersoes ooceepersei aver edsovawe 


tb. 





a 


ae cciees: iiumibdids 














i = 








PRINCIPAL MATTERS. 631 
x _ PAGE. 

5. The legal mortgage of the wife does not attach to ships and vessels, 

as the hypothecation is not effected according to the laws and usages of 

COMMRONOW 6 cine cade cdieistiaidessulbiabdvestoauinades Lose vs. Dimitry et als. 485 


6. The provisions in the Louisiana Code, that “ ships and other vessels” 
are susceptible of being mortgaged, is restricted to hypothecations made 
according to the laws and usages of commerce. In whatever cases those 
usages and laws would recognise the validity of an hypothecation of a 
vessel, our code also recognises it, and in none other. 
Malcolm & Wood vs. Schooner Henrietta et als. 488 


7. So, where a conventional mortgage on a schooner, executed by the 
owner, in favor of a creditor to secure the payment of a debt, and duly 
recorded in the mortgage office, was sought to be enforced: Held, that 
such a mortgage has no effect ; and that ships are not subject to the same 
incumbrances which attach to immoveables, as lands and slaves, situated 
within the constant operation of the laws of the state..............0.+ evaeees ab. 


8. In an action of mortgage, based on an account and debt which is 
shown to be grossly erroneous in its calculations and amount, the debt will 
be set aside for adjustment, and the contract of mortgage annulled and 
cancelled, as being made in eTror............sssceceseeeee Trudeau vs. Mather, 554 


NEW TRIAL. 


1, The party demanding a new trial, on the ground of newly discovered 
evidence since the first trial, must show, not only due diligence before, but 
that the evidence is competent and material.........:........ Ingram vs. Croft, 82 


2. So an affidavit setting forth that certain depositions taken in another 
suit, to which the plaintiff was a party, but not between the same parties, 
is insufficient to obtain a new trial, on the ground of newly discovered 
CVIMOIIO.... oo carccesrovaccce snesoces oceseoscosesesesecensscseosestepecnseenessness er 
3. A new trial will not be granted on the allegation, that the verdict is 
contrary to law and evidence, when on an examination of the evidence, it 
does not appear the jury were clearly wrong............ Williams vs. Bethany, 92 


4. Where the defendants claim title to certain property under an act sous 
seing privé, dated on a particular day in Baton Rouge, and the plaintiffs show, 
that on that very day, in another state, one hundred and seventy miles distant, 
the same vendor executed a power of attorney before a justice of the peace, 
to the same vendee: Held, that this fact, connected with the circumstance 
that this person, executing the two acts, had at that time left the state, to 
avoid a criminal prosecution, will be considered such violent presumption of 
forgery and perjury, as will require the verdict to be set aside, and the cause 
remanded for a new trial................+++..--Akeys et als. vs. Powell & Wife, 143 
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6. It is the uniform practice of the Supreme Court, when without the 
fault of the appellant, his case cannot be placed before it, to have a revision 
of the judgment of the inferior court on the merits, and when justice 
requires it, tq remand the cause for a new trial...... Griffith & Wife vs. Miner, 


7. Relief will be granted on a motion for a new trial, when it will not be 
extended to a case in which it is sought to set aside a final judgment, in 
order to make a valid defence to the merits....... Small vs. Flint & Thomas, 


NOTES.—seExE BILLS oF EXCHANGE AND PROMISSORY NOTES. 


NOTICE OF PROTEST. 


1. Of the fact stated in the notary’s certificate, that due diligence was 
used by him to find the residence of the party but in vain, and of: notice to 
him being deposited in the post-office, the certificate itself, must be taken as 
PORE CUE... so sceessicssessesccnsssonercens Preston vs. Daysson et als. 


2. The statute of the 13th March, 1827, concerning protests of bills and 
notes, does not change the usage or rule of the commercial law, in relation 
to the diligence to be used in serving notices of protest, but merely provides 
a new mode of proof of such diligence..............s.ccsecsseeeseeeeeerecee sense 

3. When the statute speaks of due diligence in giving notice, without 
defining in what it shall consist, it refers necessarily to the existing rule, 
according to commercial law or usage...... scoaessenetcacacccteseateccceserssseres 

4, If the holder of a bill uses reasonable diligence to discover the resi- 
dence of the endorser, notice given as soon as this is discovered, is due notice 
of the dishonor of the bill, within the usage and custom of merchants....... 

5. When the notary certifies, that after using diligent inquiry, without 
being able to find the party’s residence, intended to be charged by the notice, 
if notice is lodged in the nearest post-office, addressed to him at the place 
where the contract is made, it is deemed equivalent to personal notice...... 


OBLIGATIONS. 


1. Where parties enter into an obligation containing a penalty of seven 


thousand dollars, for the faithful payment of a sum not exceeding five 
thousand dollars at a particular time, on failure of the principal to comply, 
the surety will only be bound for the principal sum stipulated to be paid, 
and not the penalty........... sesseeeeedrceynolds, Byrne & Co. vs. Yarborough, 





: PAGE. 
5. Where there is not such a statement of facts as the Code of Practice 


requires, and the evidence not sufficiently complete to enable the court to 
examine the case on the merits, yet when justice requires it, the cause will 
be remanded for a new trial........... Ri iaccisepeeee piteee McDaniel vs. Insall, 241 
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2. The penal clause in the obligation, is the compensation for the damae ee 
ges the creditor sustains, by the non-execution of the principal obligation. 
Reynolds, Byrne & Co. vs. Yarborough, 188 
3. But damages due for the delay in the performance of an obligation to 
pay money, are called intorent.......,. ..0-sveessersassestcinsegssensoesvessecouteoseeles ib. 


4. In an action to recover the principal sum, and to enforce the perform- 
ance of the primary obligation in a contract, the commencement of suit, 
puts the defendant in default, in relation to damages........... caperetvadseues« ib. 


5. But in an action to recover damages for the non-performance of the 
obligation, proof of putting the party in mora by a special demand, must be 
GED. sanuenexsnonnasomenencnomminnnnsened eccrccecescccssesecccaspecenecces cocccsseceees - 


OFFICERS. 


1. Officers of the army of the United States, stationed on duty in this 
state, do not cease to be citizens of the states in which they resided, and 
exercised the rights of citizenship when called into service. 

Stoker vs. Leavenworth et al. 390 


PARTITION. 


1. A partition among heirs of property really belonging to the estate 
inherited, although not homologated in duc time, which is informal and only 
provisional, gives to each heir a separate and good and valid title to the 
property partaken by each, until annulled or changed on the application of 
those interested in the property of the succession. 

Cooney’s Heirs vs. Clark, 156 

2. According to the laws of Louisiana, the adjustment of profits and — 
settlement of accounts among joint owners of ships, is a necessary incident 
to the action of partition...............ceccccccscsssoccesoes State vs. Judge Watts, 440 


PARISH TAXES 


1. In the division of the parish of Ouachita, and establishment of the 
parish of Carroll, in 1832, the law provides, that the taxes for 183!, in the 
part embraced by the new parish of Carroll, shall be collected by the sheriff © 
of Ouachita, and by him paid over to the sheriff of Carroll: Held, that 
the sheriff who came into office in Ouachita, after the taxes were collected, 
was not responsible for their payment; and for any sums he collected as 
deputy of his predecessor, he is not liable except to his principal. 

Clary vs. Grayson, 371 
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PARTNERSHIP. 


1. On the death of a partner leaving several surviving ones, neither has 
the right of suing alone as surviving partner, nor has one the right to sue as 
surviving partner for the use of them both, when there are two surviving. 
David Flower vs. Rachael O’Conner, .194 


2. In all commercial partnerships, the surviving partner, in order to 
receive the portion of the deceased partner, and hold it subject to the pay- 
ment of the partnership debts, must make application to the Court of 
Probates, have such portion ascertained and valued, and give bond with 
ath eb Shdseancactvsetconncans Peet esseileeaseoneea Bhaae cate eed coleckee sist ew'seace ib. 


3. A surviving partner does not possess the right, until he is authorised 
by the Court of Probates, to sue for or receive partnership debts............... ib. 


4. Where a partnership is composed of several partners, and by the arti- 
cles of agreement, one of then is to be a silent partner, the others cannot, 
by mutual consent, before its expiration, dissolve the partnership, without 
the consent of the silent partner,................0006 . Stevenson vs. Shields, 433 


5. Where a partner sues the acceptor of a bill, endorsed by the payee to 
the partnership, and the plaintiff sues in his own name for the use of the 
firm, which he alleges is composed of himself and another, but is dissolved 
by mutual consent, and it appears by the articles of partnership, there was 
a silent partner, who had not consented to the dissolution: Held, that the 
action cannot be maintained, because the interest of the silent partner in 
the bill, by the endorsement to the firm of which he was a member, could 
not be divested without his consent............ peceenaenncnuned ov senasin nesses stone Oh 


POSSESSION. 


1. Where a person has a right of possession, and suffers his adversary to 
remain in peaceable possession more than a year, he forfeits his right to a 
possessory action, and has no remedy but the petitory. 

Yarborough vs. Palmer, 153 


2. The right of possession and actual possession, authorise the possessor 
to bring an action of trespass, and it is the province of the jury to assess 
ABB RORIABDCE.,..0..55.<c0oxecnecorbaces pemeccechnostiesese snuccccncecceces Besvestocas ib. 


3 The principle that possession of a part of a tract of land, is possession - 
of the whole, and sufficient to prevent the adverse party from acquiring 
absolute title by prescription, cannot prevail over the adverse possession of 
the other party, under a title of higher dignity, and a definite location by 
authority of the sovereign. ............. D’Arby’s Heirs vs. Blanchet’s Heirs, 256 
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: PRACTICE. 
1. Under the prayer for general relief, suited to the nature and justice of 
the case, the Supreme Court will render such judgment as would be given 
in a new suit, to avoid circuity of actions.......... Smith vs. Coreoran el als. 46 


2. When on an attentive examination of the evidence, it does not 
warrant the court to interfere with the verdict, the case will not be 
SemneGed. su. eis ieeseighei ai seees eres Greenfield vs. Manning et als. 56 


3. The reference to the record of a suit to show that it interrupted pre- 
scription, is insufficient to enable the Supreme Court to determine whether 
prescription was really interrupted....... M‘Micken vs. Weems, Curator, &c. 66 


4. When the evidence is insufficient to determine the fact of the inter- 
ruption of prescription, but which can be ascertained, justice requires that 
the case be remanded for a new trial...........cccccccecccceccscceccccccceedseceeees ab. 


5. Forfeited penalties are recoverable on motion, without the formality 
OF BF PI ines cxisncens sigeeseeeinsnonsinaatinanael State vs. Hay el als. 78 


6. The plea of the general issue, and the plea of prescription, are not 
inconsistent with each other.................sccseeesersceecseves Ingram vs. Croft, 82 


7. Where a married woman is sued as heir, it is necessary that the hus- 
band be cited to assist his wife in defending the suit: - 
Lanoue ys. Reed et als. 112 


8. Under the prayer for general relief, when the evidence shows an 
agreement of the defendant to pay a certain sum, as the balance of the 
price of a slave, the court will consider itself authorised to give effect to the 
agreement, and terminate the controversy between the parties, although 
not alleged or asked for in the petition............ Bradford’s Heirs vs. Clark, 147 


9. Where fraud and simulation, or lesion, are not alleged, a judgment 
disregarding a written sale of a slave, will be declared erroneous, and be 
annulled: and rayernethssss. <<scceialeisteexsesncmereeteboeicinascemyeeeseinas wiht ie 


, 10. When the record does not furnish a certificate, either by the judge 
or clerk, that it contains all the evidence on which the cause was tried, nor 

7 a statement of facts, it cannot be examined on its merits, but the court will 
decide on the questions of law, presented by the bills of exception in 
the reece 2. 2.205 ieee sce tewcde need stews Heirs of Kimball vs. Heirs of Lopez, 173 


11. The omission of the defendant to deny the plaintitf’s capacity to sue, 
waives the right to do so, and dispenses him from the necessity of proving 
it, even when the demand is denied. The same consequence should follow 
when there is a legal presumption of its justice being confessed. 
Lopez et als. vs. Bergel, 178 
12. Pleas or exceptions that are not declinatory, need not be pleaded in 
lemine litis....... pitdibssessvaneenanwsicinetion David Flower vs. Rachel O'Conner, 194 
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14, A plea of usury is not considered a peremptory exception, going to 
extinguish the action, and will not be received pending the trial, after 
IN rncn <ne:.anionitRebeiideiiindeneeniyernnigiivniiamnag+ses wecpnnagitnn 


15. The possession of accounts rendered to the defendant when called 
for, may be evidence against him that such accounts were rendered, i. e. to 
prove rem ipsam. On refusal to produce them, the plaintiff has a right to 
give his affidavit in evidence to the jury, describing their contents and 
I iiss sicconisergerinnrvnire meee mtounsregsetaniessannicnint 

16. When an application is made for the production of documents in the 
possession of the opposite party, unaccompanied by affidavit, and duplicates 
of them are already in court, the order to produce them will be refused..... 

17. The plaintiff may compel the production of accounts or documents, 
furnished by him in the course of business, and which are in the hands of 
the opposite party, although they might not be legal evidence in the cause 
when produced, but are open to every legal objection...............seeeeeeecees 


18. Usury may be taken advantage of on the trial, even when not 
pleaded, if it appears from the petition or evidence offered by the plaintiff, 
that more than ten per cent. was stipulated...W. & D. Flower vs. O’Conner, 


, 19. A waiver of the right to have the evidence taken down by the clerk, 
is not a waiver of the right to have a statement of facts, so as to enable the 





; PAGE. 
13.. Where parties- agree to submit the matters in controversy between 


them, in a suit pending, to judicial arbitrators, it by no means follows, that 
the suit is to be dismissed without the consent of the plaintiff, on the motion 
or exception of the other party.................. W. & D. Flower vs. O’Conner, 


198 


1b. 


ib. 


ib. 


1b. 


198 


party to prosecute an appeal ........,......seseeeesseeeeese- Asal vs. M‘Daniel, 241 


20. The voluntary waiver of the plea of prescription, by a party in a 
judicial proceeding, especially when accompanied by a concession on the 
part of his adversary, made in consequence thereof, is the strongest pre- 
sumption of the renunciation of the right itself...Coon vs. Brashear et als. 


21. The plaintiff has a right on proving his demand, to have a judgment 
by default made final, without waiting for it to be called regularly on the 
OO OUE 5 oo sec ascis 3 scancicsanecacieesksacesusseeteentatee Small vs. Flint & Thomas, 


22. Entering a formal appearance of a defendant in a civil suit, is 
unknown to the practice in Louisiana............Sdoker vs. Leavenworth et al. 


23. Where a motion is made to dismiss the suit, for want of service 
of the petition on the defendant, in the French language, his vernacular 
tongue, the plaintiff was permitted at the same time to amend, by filing 
a copy of the petition in French, and having it served on the defendant. 

. Thomas vs. Baillo, 410 


263 


352 


390 
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24, The Code of Practice does not pronounce the absolute nullity of a 

petition or pleadings defective in form only; the nullity is relative, and 

the party has a right to amend his pleadings.....,......... Thomas vs. Baillo, 410 


25. The court is forbidden to give any weight to evidence in a record, 
which is foreign to the question at issue. ..............ccceceeececseceeesceeccesees ib. 


26. Where the judge a quo states the law in the way most favorable to 
the defendant, in his charge to the jury, the latter has no cause to complain, 
and the verdict will not be disturbed.................. 6. Stewart vs. Paulding, 506 


27. Where the syndic makes himself a party plaintiff to a suit, in the 
place of the original one, who is a ceding debtor, without objection on the 
part of the defendant, he has a right to contest the case and receive 
POA GRaais wciviccsies nctivo risen tedtciinivenetaics Tuthill & Fuller vs. Emerson, 593 


28. The objection to the plaintiff's capacity to sue, comes too late, after 
answer to the merits, and the jury are sworn on the trial..................++. | 


29. Where the plaintiff sues as the heir of his wife, and his capacity 
to sue is not denied by the pleadings, he is not required to prove his wife’s 
MOGUEE 2.0 bedcce. ceivaeaacaectes AacdavecdceeuscccGeeues Featherstone vs. Robinson, 596 
30. Irregularity and impropriety in the form of action, is waived by 
pleading to the merits, and proceeding to trial without making the 
ObjectiON. ......ccrscscesese cecccccserecsocevoersccccserecsoerccnsseuewesedeseesseswscess ib. 


PRESCRIPTION. 


1. An alteration within the time allowed to acquire a servitude by 
prescription, which is made on the eave of the roof of the house of A, and 
which had a tendency to lighten the burden of the servitude, is not consi- 
dered as an interruption so as to prevent prescription from running. 

‘Vincent vs. Michel, 52 

2, The reference to the record of a suit, to show that it interrupted 
prescription, is insufficient to enable the Supreme Court to determine 
whether prescription was really interrupted. 

M:Micken vs. Weems, Curator, &c. 66 


3. When the evidence is insufficient to determine the fact of the interrup- 
tion of prescription, but which can be ascertained, justice requires the case _ 
should be remanded for a new trial..............cscececcececece cossceccsscecccscecs ib. 
4. Proof of possession is indispensable to support a title, based on the 
plea of prescription... .........scecsesecceeeseeeee eee Green vs. Hudson’s Syndics, 120 
5. The vendor from whom the defendant’s title is derived, is an incom- 
-petent witness, to prove the possession of the latter, so as to form the basis 
of a title by prescription............esseeeesreerereees Scnececersvostenes serenee cccccecce | OB 
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PAGE. 


6. The defendant’s acknowledgment and promise to pay his note, before 
and after the lapse of jive years from the time it became due, and before 
suit is brought, will take the case out of prescription, when the action 
would otherwise be barred.................000 Shee s ose Lopes et als. vs. Bergel, 

7. Where land has been possessed, even under an erroneous location, for 
more than thirty years in conformity to it, in the presence of the adverse 
claimant, the plea of prescription will prevail, and the possessors quieted in 


178 


their possession,...........c0s0.ccseeeseees D’Arby’s Heirs vs. Blanchet’s Heirs, 256 


8. Prescription when once acquired, may be either tacitly or expressly 


ONIN ica ccc snhinneine putiatah SecnskspaUieesees Coon vs. Brashear et als. 265 


9. Where a party once voluntarily renounces prescription in his favor,-in 
the course of the trial in the inferior court, he cannot renew it, or avail 
MURMRI OI It GR Ihe Mopreme Court «5665 scseciseccicrvscekssw asians seiceaseneencedess 

10. In an action of warranty, prescription only runs from the date of 
eviction. If the action is commenced within ten years, it is in time to 
PFGVMlNe PESSCLIPUON 0 6.55 555in5cs.cnecei cnc eereeee Babin’s Heirs vs. Winchester, 


11. The action of mortgage is not barred by prescription, when ¢om- 
menced within ten years from the time when the debt became due and 
PAYVADS ......crvsrccrccccereee soveverccrsececcssencaccens cepscessasecesecsccsesecssccosess 

12. Where the defendant lives alternately in Kentucky and Louisiana, 
prescription only runs for the time he is actually in the state. 

Guillet vs. Erwin, 


13. So where two years had elapsed, from the date of the sale until insti- 
tution of suit for redhibitory vices in slaves, and it was shown the defend- 
ant had only been ten months in the state, during that time: Held, the 
action was not prescribed by the lapse of one year..cccccccocsccccccceccces 


REDHIBITION. 


1. Redhibitory defects or vices, which are made known by the vendor to 
the vendee, at or before the sale, cannot be urged in evidence, or in any 
manner set up against the sale............ ....cesseee Howkins vs. Brown et al. 

2. The redhibitory action for the rescission of the sale and return of the 
price of a slave, will be sustained for any vice or defect which renders the 
slave either absolutely useless, or its use so inconvenient and imperfect that 


.it must be supposed the buyer would not have purchased with a knowledge 


MEANS SIMO OB ace ei ts iol d ibn sc eantbicdasans swat Kenedess sointvee<cuceued Icar vs. Suares, 


REMOVAL OF CAUSES. 


1. Filing a plea, exception or answer, is the only entry of appearance 
required; and in an application for the removal of a cause to the United 


ib. 


460 


ab. 


580 


ib. 
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States District Court, filing the petition for such removal, is evidence of the 
defendant’s appearance...................sseeeee: Stoker vs. Leavenworth et al. 


2. When a proper case is made for the removal of a cause to the United 
States Court by the defendant, no judgment by default is permitted, but the 
court is bound to order the removal ins/anter............+..+ 0. ap Sishdabbsosssue 


3. Exceptions or counter affidavits are not allowed against a proper 
application of a defendant, for the removal of the suit against him to the 
Denitagh Btntne Comino. 5. cs onccasseyedssdcdnokencetersriteatan squein! gente 

4. In an application for the removal of a cause from the State_to the 
United States District Court, where the defendant alleged the plaintiff was 
a citizen of a certain parish, as appears by his pelition, which states also 
that the plaintiff is a resident: Held, to be a sufficient allegation of citizen- 
ship, in relation to the plaintiff................ 


RES JUDICATA. 


1. A judgment quashing an execution, has not passed in rem judicatem, 
when the matter in dispute is appealable, and a year has not elapsed from 
the date of it to the time of trial, when it is offered in evidence to show the 
writ erroneously issued and was properly quashed....... Escuriz vs. Daboval, 


SALE. 


1. Without an assessment of a state tax, the officer has no warrant or 
authority to sell non-resident’s land therefor, and which is indispensable to 
make out a valid title under a collector’s sale for taxes. 

Smith vs. Corcoran et al. 


2. The recitals in the treasurer’s deed, to land-sold for taxes, is no evidence 
that it was legally assessed, as the fact of assessment was not within his 


COMMISANCE. . ........ccccece cosccccceceresabeccoccoccedeccee cesses secese sesceese suocesedeens 


3. Where the conduct of a bidder at a sheriff’s sale, is of such a character 
as to prevent competition in bidding and deprive the owner of a higher 
price for his property than would otherwise have been obtained, the owner 
may have the sale annulled, and such damages awarded against the 
purchaser as a jury may assess to be reasonably sustained. 

Liles vs. Rhodes, 

4. Where the sale made by a sheriff is rescinded, on account of the 
improper conduct of the buyer at the time of sale, the owner must refund 
the price which was paid.............ccccccccesecrccsceccesenscosccceceescoces bakeeds 

5. But where the owner of land sold at sheriff’s sale, obtains a rescission 
of the sale, with damages against the purchaser, the latter may go in com- 
pensation of the price which is to be refunded.............c0..sssscsesseenseee 
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6. Where the payee of a promissory note, payable to order, transfers it 


in writing, on the back of the instrument, for twenty per cent. discount, it 
will be considered a sale, not an endorsement in which the purchaser will 


be considered as having taken the risk of the solvency of the maker, without 
recourse on the transferror; and such a contract is in its nature aleatory, 
AE IN GN goss cseccyeecectessssnes evisaeeenans Romero et als. vs. Segura, 


7. Where the sale of a promissory note by the payce, who is in insolvent 
circumstances, has been made for one-fifth less than the amount promised 
on the face of it, such sale may be rescinded by the creditors of the insol- 
vent; but they would be bound, first to refund the purchase money, when 
there is no evidence of fraud.............. SaNialins tees kupenhmemenonent ate eeeeees 

8. Where the creditors of an insolvent succession, in which there are minors 
interested, who have accepted with the benefit of inventory, meet and concur 
with a family meeting, in behalf of said minors, that the property be sold on 
certain terms and credits, the sale will be legal and confer a valid title on 
the purchasers, even if it sell for less than the appraised value. 

Towles’s Administratrix vs. Weeks et als. 

9. The purchasers of a debt, at sheriff ’s sale, stand in the same relation 
to the person who owes it, as the creditor of the latter would or did before 
the sale; and whatever defence would avail the original debtor against his 
creditor, is equally valid against his vendees.......4ndrus et als. vs. Chretien, 


10. In a sale per aversionem, with reference to known definite boundaries, 
they will control the enumeration of quantity ; and the purchaser is not 
entitled to a diminution of price, proportioned to a diminution of the 
WERE IRY 5 0sc save voces seq sccacennenasen mnen acces Gormley et al. vs. Oakey et als. 


11. So where a sale is made, with reference to a natural boundary on 
one side, and on the other two sides by lands of the adjoining proprietors, 
and the length of all the lines are given on a plan annexed to the 
conveyance, and the whole is sold for a given sum: Held, that it is a sale 
per aversionem, and the purchaser bought whatever is embraced within 
those limits and nothing more, although Jess than the quantity specified as 
EE ia cerns sien ven meniscincnereceecicrnsmnns Aan Oe 

12. Where the bidder at an auction sale fails to comply with his bid, the 
seller may, after the customary advertisement, at the end of ten days, re-sell 
the property, and the bidder is liable for the deficiency in price and costs of 
sale, between the first and second adjudication.....;. Stewart vs. Paulding, 

13. Neither the bidder or vendor is obliged to perform his part of the 
terms of an auction sale, until requested to do so by the other............... 


14, The vendor of an auction sale, has the choice of two remedies, in 
case of non-compliance by the bidder, 7. e., to demand the price, or have 
the property re-sold on account of the latter.................ccccceesceessesseees 
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15. In an absolute or defeasible sale, the property does not pass from aaa 

vendor, with regard to third persons, until tradition-takes place; but before 
the tradition, the vendee has jus ad rem, though not in re. 
Garritson vs. His Creditors, 551 


16. So where a bill of sale is taken on a steam-boat, to secure the payment 
of a sum of money, executed between the parties in the State of Tennessee, 
and registered in a court there, and the boat is afterwards brought to this 
state and sold by the syndic of the creditors of the owner: Held, that the 
bill of sale is valid, although defeasible on payment of the money, and 
that the sale by the syndic changed the remedy, without affecting the 
creditor’s rights, who is still entitled to the proceeds.............csccsssssesssere  1De 





17. In a sale of property under execution, on twelve month’s credit, the 
purchaser is required to give bond for the whole amount of principal, 
interest and costs due on the day of sale, as if made for cash; and on that 
aggregate sum, the same rate of interest is allowed in the bond as that on 
the original debt from the day of sale................+0+ Hilligsberg vs. Holmes, 565 


SEIZURE. 


1. The seizure under a writ of fiert facias, of a schooner or other moveable 
property of the husband, takes it from his possession, so that a subsequent 
judgment against him, by his wife, with her legal mortgage; cannot 
GETSER iso ioe eae to snvwbace dovkwdwesodeaaseneaieona -Loze vs. Dimitry et als. 485 


SELLER AND BUYER. 


1. Where the defendant purchased a sugar mill of the plaintiff, who is a 
merchant, part of which broke in pieces on being put up, the latter is not 
responsible for the defects, unless he knew it was of bad quality, and repre- 
sonted 8 0S DOO... ccccicecusasecs cddveunbesssecécena Barclay vs. Conrad et als. 261 
1 : 2. The buyer cannot set up redhibitory defects in the thing sold and pur- 

. chased by him, when sued for the price, after having sold it to another. By 
selling it he affirms the first sale.............ccccessscsccccssecsssscsseccncee cecsecs o: Be 

3. Where a merchant sells a sugar mill, which proves defective after being 
put up, he is still entitled to recover the price, unléss there was some con- 
cealed defect; or he had represented it as sound when not so.................. 4. 





4. Where the bidder to whom property is adjudicated, fails to spt 
with the terms of sale, the seller may, at the end of ten days ‘after the cus- 
tomary advertisements, re-sell the property, by re-advertising it according 
to law ten days, and the bidder is liable for the deficiency in price, between 
the first and second sale.,.............ssesssereresrees s.-..Stewart vs. Paulding, 506 

81 




















\ 


642 INDEX OF - 





PAGE. 


SEQUESTRATION. 


1. A petition for an order of sequestration, is not an amendment of the 
original pleadings; but is in a manner wholly unconnected with them,fand 
does not require the leave of the court to file it... Leavenworth vs. Plunket, 


2. To obtain an order of sequestration of a tract of land, to prevent the 
possessor from committing waste-and using the fruits and revenues, the 
affidavit must set forth a legal cause, that the party obtaining it has good 
ground of apprehension, &c. It is insufficient to state he has ground to 
apprehend, &c........ Supe viniankheynetshtannPeneteheny seeeabenvoonstganegens es gtoneniaie 


SERVITUDE. 


1. A right of servitude which rests solely on the acquiescence of the 
plaintiff, in the burden imposed on his property, by suffering without com- 
plaint, the drip from the defendant’s house, to fall on his lot or grounds for 
ten years and upwards, is acquired by prescription........ Vincent vs. Michel, 


- 2, Where the possession or continuation of the servitude of right of drip 
from the eaves of A’s house, on the lot of B, is proven to have existed 
more than ten years, B is barred from bringing his action of damages, or to 
SA I SI MUN Din visincnncenctnis: ees cdesnedeenvtncinscueiniintineen 


SLAVES. 


1. In a conflict of laws between two states, where a testator in Georgia 
bequeathed to certain of his slaves their freedom, to take effect five years 
after his death, and before the expiration of the five years the testamentary 
executor brings the siaves to Louisiana ; and it is shown that, at the time 
of the bequest of freedom the laws of Georgia prohibited the manumission 
of slaves, except by application to the legislature: Held, that the bequest 
in the will being prohibited by the laws of the State where it was made, is 
PREETI UDUS «65 sa vou Seciia Deve eeeensdeeonscesssaae Mary, f. w. c. vs. Morris et als. 


2. The bequest of liberty to slaves which is made in contravention of the 
law of a state, enacted for the security of the public peace and good order 
of the community, is absolutely null and void; and such slaves do not, 
ipso facto, become free under the will on being brought into this State, 
where slavery is tolerated, but in which slaves may be manumitted by will. 

3. Ina suit for freedom, when the question is libera vel non, and the 
plaintiff being, from her color and possession of the defendant, presumed a 
slave, the burden of proving freedom devolves on the plaintiff.............. 

4. Proof of the residence of a slave, in a free state, the constitution of 
which forbids slavery, during the space of two or three years, unconnected 
with any other proof, is insufficient in law to entitle such slave to his freedom. 


Louis, f. m. c. vs. Cabarrus et als. 170 


341 


ab. 


52 


ib. 


135 


ib. 


ab. 
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5. The fesidence of a slave in a state where slavery is forbidden, contrary 
to the will of his master, does not deprive the latter of his right to his pro- 
DOBCV is; < ousddanawelds <cscqdacessenecsceden oe Louis, f. m. c. vs. Gabarrus et als. 170 ~ 


6. The consent of the owner of a slave that he should go and perform 
work and labor in a free state, does not, of itself, free the slave, though this 
may be effected by the slave’s going there under this permission............... tb. 


SUCCESSION. 


1. The succession of the son dying without issue, leaving only his mother 
to inherit, becomes her paraphernal property, and she has a right to admi- 
nister it without the interference of her husband, . 
W. & D. Flower vs, O’Conner, 198 


2. The acceptance of the succession of the son by the mother, with the 
consent of her husband and the benefit of inventory, is an engagement 
as relates to creditors, that if she did not administer it according ‘to law as 
beneficiary heir, she would be personally liable for the debts................... ib. 


3. Where a succession is administered as an insolvent one, and there are 
judgment and mortgage creditors, they have a right to demand a forced 
sale for cash ; and in the event of the property not bringing its appraised 
value, a credit of one year must be allowed. 

Towles’s Administratriz vs. Weeks et als. 312 


SURETY. “ 
1. The surety in an attachment bond, executed by the plaintiff, is not 


liable to an action by the intervenor, although the latter may recover in the 
MROTMIONS BRIE. os sic cas ccevcccxeuauersatateatonmucweses Raspillier vs. Brownson, 231 


TRANSACTIONS. 


1. Transactions have, between the parties, the authority of the thing 
adjudged; and where the parties compromise generally on all differences, 
the titles which are unknown and afterwards discovered, are not cause for 
rescinding the transaction, unless they havé been concealed purposely by 
one of the parties,............0.00 Grounz et als. f. p. c. vs. Abat’s Executors, 17 
2, And where the renunciation of all claims and demands, in an act of 
compromise or transaction, is full and explicit, and no mention is made of a F 
latent title to certain property included in the transaction, but no evidence 7 
showing that the title was concealed on purpose by the party, the trans 
action will not be rescinded,...........ssesseere Pe eae yevinccntenpitiii: aD 


TRESPASSER. 


1. Where a party by contract has a right to certain premises, on perform- 
ance of a condition precedent, and he fails, but enters on the premises in 
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pursuance of his contract, and the adverse party suffers him to remain in 
possession more than a year; if the latter afterwards enters and takes forci- 
ble possession, he will be considered a trespasser, and liable to damages. 
Yarborough vs. Palmer, 153 


INDEX OF 


2. Purchasers of property from persons having the apparent right to sell, ; 
are not to be considered as trespassers..................Spotts vs. Lange et als. 182 








TUTOR. 


1. The mother or surviving parent, as tutor or tutrix, may refuse the 
administration of her minor children’s property, yet retain the superintend- | 
ence of them, and the care of their education. 

. Berluchauz vs. Berluchauz et als. 539 





2. The person appointed to manage and administer minor’s property, on 
the refusal of the natural tutrix to take that office, is termed a tutor ad 
bona; and this appointment may be made to minors of a person other than 
the natural tutrix, even when she is present and residing in the state....... 1b. 


3. Where a surviving parent resides in a foreign state or country with his 
children who inherit property in this, perhaps on proof that he had complied 
with the laws of the place of his residence, and had obtained full authority, 
as tutor, to administer his wards’ property, he might appoint an attorney 

2 in fact to represent their interests, at least so far as to make partition of a 
succession held in common with co-heirs residing here..,............eseeee+« 4b. 


4. According to the Spanish law, the tutorship of the mother is required 
to be conferred and confirmed by the Judge in the same manner as of any 
e other near relation on whom the office is cast by law...........seescsseeeeeee - 4. 


5. The father may confer the tutorship by will, which supersedes any 
SPOMMINanEby the GON)... 5i6<0:..0<ccsvesveesse0scessevevcrsssves wissdecovtacveve . id. 


6. It is the duty of the relations of a minor, residing in this state, to 
provoke the appointment of a tutor, whether the minor be or be not domi- 
icin crepes ccehdine ver cevecnnnedponn senses speeeFahets sends seowses ab. 


7. Where a minor resides in a foreign country and inherits property in 
this state, a tutor ad bona must be appointed to make partition or admin- 
PER PURE aca sc dubs ee cistsvnsssotusisbal eusctacaieieeterceeeee sssbececcedess'vscesdinnace ab. 


8. A mother residing in a foreign country with her minor children, who 
inherit property in this, on coming here would be preferred to all others in 
obtaining the administration of their inheritance..,............cseseeeseeeeensees ib. 

9. Itis a general principle, admitted by the comity of nations, that the 
tutor of a minor, deriving his authority from the law of their common 
domicil, has a right to exercise the actions of his pupil every where. 
Berluchauz vs. Berluchauz et als. 545 
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The law 9, tit. 16, Partida 6, adopts the system of the Roman law in the 

118th novel of Justinian, requiring the mother who accepts the tutorship of 
her children, other than that conferred.by testament, to give security, 
Berluchauz vs. Berluchauz et als. 545 


PRINCIPAL MATTERS. 













~ VERDICT. 


1. Where all the facts and circumstances of a case are placed before the 
jury who make up their verdict on all the evidence adduced, with a know- 
ledge of the parties, they are considered much more competent to decide 
between the parties litigant than the court, which is bound to respect their 
verdict, unless clearly erroneous in law, or manifestly contrary to, or without 
a TEE ND NPI te Hewet & Co. vs. Wilson et als. 71 







2. A verdict found: on the plea of fraud and collusion, is entitled to 
particular attention, because they are the peculiar objects for the cognizance _ 
DNR isc ic vc vacances wisssestiessevvccenessscaccbecthenal Burroughs vs. Netiles,. 113 






3. Where a mass of facts, relating to the settlement of a succession and 

the accounts of a mercantile firm, and where fraud and circumvention is 

charged, are all submitted to a jury, who appear to have carefully allowed 

the debits and credits between the parties, their verdict will not be disturbed. 
| W. & D. Flower vs. O’Conner, 198 

4. Ona mere matter of fact, submitted to a jury, where the evidence 

does not show the verdict to be clearly wrong, the verdict and judgment 
will not be disturbed............. dadeswcbecsyecxcupeeuumee Lapointe vs. Guidry, 246 









5. The Supreme Court can judge only of the effect of the whole evidence 
of the case, taken together, and whether the verdict of the jury is mani- 
festly against, or without legal evidence. If not of this character, it will 
Ot be disturbed... . idiis..cccece cc ccccsesnccscous basses Coon vs. Brashear et als. 265 







6. On an issue of fraud, the yerdict of the jury is entitled to great weight; ° 
yet, on examining the evidence, if it appears the demands of justice would 
be best promoted by another trial, the cause will be remanded, 

Castel & Devaux vs. Their Creditors, 











WAGES. 


1. Where a workman sues to recover his wages, at a stipulated hire per 
month, as a brick-layer, and evidence is introduced, without objection, to 
prove the usual wages of that class of mechanics, the jury are the judges 

of the value of the work charged as having been done, on the evidence e 
belord themes .....cscccccccsvesscnasscndtibescsesccnstagnusces Coon vs. Brashear et als. 265 ~ 







2. In a suit to recover wages, at a stipulated hire per month, by a 
mechanic, it is sufficient for him to prove his contract and the length of 
time he was in the defendant’s employment..,.......csssscessessesseses Ro detecscane a 
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. WARRANTY. 


1. The vendor is bound in warranty to his vendee, when his deed of sale 
does not exclude it. His obligation extends at least so far as to require him 
to refund, with interest, in case of eviction Green vs. Hudson’s Syndics, 


2, Where two purchasers join in the purchase of a boat, its load and 
cargo, and one acts as agent of the other, when sued jointly for the price, 
the one who authorised the other to act as his agent cannot call his co- 


defendant in warranty......... idéesonanonsitines Spotts vs. Lange & Longuepe, 182 


3. The administrator of an estate is the legal vendor of the property at 
probate sale, whose declarations are to govern in regard to its conditions 
and terms, and the legal warranty resulting therefrom. 


Hawkins vs. Brown et als. 417 


4. The sale of property legally made by the administrator, binds the heirs 
TE WEEPROUR iss cic ceesareecens. arebastdovsacsedtossecasesceetess estes eceasecsuceeee eeouee 
5. The vendor, when called in warranty, in a sale per aversionem, is not 
bound to make good the quantity of land specified in the act of sale, but 
only the extent and quantity contained within the defined limits, by which 


ib. 


HOG BOR. ....0s0cshadecvesoreccescosce Paacewentsvacthen Gormley et al. vs. Oakey et als. 452 


6. The vendor is not bound to warrant what he never sold; and when 
the vendee has not been evicted of any part of the land sold, which was 
conveyed by certain definite boundaries, he cannot recover of his warrantor, 
although the quantity actually sold, was less than that set forth in the deed, 


WILL. 


1. The Spanish law required as an indispensable solemnity to the validity 
of a testament or will, that it should be signed by the testator and witnesses, 
or by some one of the witnesses for him or them at least. 

Vidal’s Heirs vs. Duplantier, 


2. The principle has been settled, that according to the Spanish law, it is 
not absolutely necessary for the validity of a testament or will, that all the 
required solemnities should appear on the face of the testament itself; but 
that some apparent defects may be cured or supplied by proof, when the 
instrument is offered for probate...... sein pce eivicendia hesionkedeuminvannaleeaiiin 

3. In the construction and interpretation of wills, the intention of the 
testator must be sought in the words he has used in the will, and not 
Gliunde......c...cccccrsereees ovasereneguesecsosece eeuinnetilene Theall vs. Theall et als. 

4. Constructions and interpretations of wills, are not resorted to for the 
discovery of the testator’s intention, when he has used none but plain 
unequivocal expressions............+.. eaurcaenteninnienmanevens yuausint 








PRINCIPAL MATTERS. 


5. A testator must be presumed to know that his own property alone 
can be disposed of in his will........... Slip sible nial sind aiinisedn sealed re 


6. So where a community of property exists, and the testator in his 
olographic will, declares he wishes the rest of his property (after making 
legacies) both real and personal divided as follows: ‘One half to his wife 
and the other half to his brother’s children, &c: Held, that the wife first 
takes half the community, and then one half of the other half, after 
Geducting debts and. legaaien.. .ii...cscccsiceccsspecreseenscebenncsngeesaquaueeases 


7. The Civil Code of 1808, required all the. formalities in a will to be 
complied with, before turning aside to other acts, but did require mention of 


these in the will........... sodbas pendiee asosessskoumeapeeie Featherstone vs. Robinson, 596 


WITNESS. 


1. Where a witness swears from his impressions, that a fact is so and so, 
it is insufficient, and the testimony should be rejected...... Ingram vs. Croft, 


2. The testimony of one witness to a signature, who swears he saw the 
party sign, and whose credibility is not impeached, will not be invalidated 
by the negative statements on oath of two witnesses, made on a comparison 
of hand writing of the party, and his signature to documents on file in the 
SUlb scvcscencevestccccescadepiuan re re Bell vs. Norwood, Administrator, 


3. Where the amount of a debt, or an agreement to pay money, exceeds 
the sum of five hundred dollars, the testimony of one witness alone, is 
insufficient to ~ prove if....9....scccecdsscesescssscssieeatoiorce cistieccsssn avadées 


4, In a suit involving the question of limits and boundaries between two 
tracts of land, where the parish surveyor, called as a witness, was asked 
the following question : “ were you called upon as a surveyor of the state, 
to fix the boundaries between the parties, under the provisions of the Civil 
Code, where would you establish it with the lights before you?” Held, that 
the question was illegal, as the answer would have been to decide at once 
the controversy between the parties, as well questions of law as of fact, 
and.cut the knot, which courts and juries had labored years to untie. 

Bowman vs. Flower, 

5. Surveyors when called as witnesses, may properly be questioned as to 
the appearance of old lines, marks upon trees, and similar facts connected 
With their profeasi0n ..40.00.0000crrsseccescerenecessuceeiaiasevesuccntas enivewvug iajavacee 


6. The vendor from whom the defendant’s title is derived, is an incom- 
petent witness to prove the possession of the latter, so as to form the basis 
of a title by prescription............... ebevesedsnngas Green vs. Hudson’s Syndies, 

7: The vendor is an incompetent witness on the ground of interest, for a 
party deriving title from him, even when his deed to his vendee, contains 
no clause ofswarranty...........css0.ceeeee Sidennonasesitginiclainsaiiliiieidlie ok ee 
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8. A sheriff cannot be called as a witness to prove what proceedings took 
place ata certain sale made by him, when the return made on the execu- 
tion is silent, or stated the execution had been stayed by order of the 
- District Court Heirs of Kimball vs. Heirs of Lopez, 


9. An attorney at law, receiving or to receive a per centage’ on the sum 
collected or recovered, or who is to receive a stipulated fee, is not thereby 
disqualified, on the score of interest, from testifying in his client’s cause. 

W.& D. Flower vs. O’Conner, 

10. In the cross examination of plaintiff ’s witness, the defendant cannot - 
require him to detail declarations of the defendant, made out of the pre- 
sence of the plaintiff, and which make evidence against him 

11. On cross examination, plaintiff ’s witness becomes that of defendant, 
and the latter cannot meke his own declarations, made out of the presence 
of the other party, evidence in favor of himself..,..................ccesseeceeeees 

12. Ina suit for a separation from bed and board, the children, both 
majors and minors of the plaintiff, are competent witnesses to testify in her 
behalf........... erenapeisones esevonsesccnsensil Miiinoccscocgcsovsees Savoie vs. Ignogoso, 


WORK BY THE JOB. 


1. Where the plaintiff, being dismissed by the defendant from finishing a 
certain job of work, relies on the promise of the latter, to have an estima- 
tion made of the work actually done and pay accordingly, but who neglect- 
ed to cause such appraisement to be made, he ought to be bound by the 


estimation of appraisers appointed by himself: Held, that the plaintiff 
must show, either that the defendant concurred in the appointment of the 
experts, or that he was put legally in delay in relation to his promise, in 
order to make it binding........ Re eer sseccesseeeeee bradley vs. Proctor, 


‘ WRIT. 


1. The writ of execution must pursue the judgment. But if the judg- . 
ment be in itself vague and uncertain, it may be rendered certain by refer- 
ence to the pleadings Williams vs. Kelso, 

2, When a writ of possession is directed to the sheriff, a copy of the 
judgment and the petition to which it refers, must accompany the writ, in 
order that the officer may not be mistaken in the premises of which he is 


to give possession Sostesedsos edtheds evbdeainebsossacs 6 adh Sb etbece cece’ Stupapiicsovedtnae ib. 











